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Revised 
AGENDA 

MONDAY, OCTOBER 28, 2013 – 6:00 P.M. 
 

CALL TO ORDER:  Mayor/Chair Richard D. O’Brien 
 
FLAG SALUTE:  Mayor/Chair Richard D. O’Brien 
 
INVOCATION:  Riverbank Ministerial Association 
 
ROLL CALL:  Mayor/Chair Richard D. O’Brien 
    Vice Mayor/Chair Jeanine Tucker  
    Council/Authority Member Darlene Barber-Martinez 
    Council/Authority Member Cal Campbell 
    Council/Authority Member Leanne Jones Cruz 

 
 
CONFLICT OF INTEREST 
Any Council/Authority Member and Staff who has a direct Conflict of Interest on any 
scheduled agenda item to be considered is to declare their conflict.  

 
 
1. PRESENTATIONS   
 
Item 1.1: Proclamation – Establishing November 15, 2013 as America Recycles 

Day. 
 
Item 1.2: Presentation from the Stanislaus Economic Development & Workforce 

Alliance. 
 
2. PUBLIC COMMENTS  (No Action Can Be Taken) 
At this time, members of the public may comment on any item not appearing on the agenda, and within 
the subject matter jurisdiction of the City Council/LRA Board.  Individual comments will be limited to a 
maximum of 5 minutes per person and each person may speak once during this time; time cannot be 
yielded to another person.  Under State Law, matters presented during the public comment period cannot 
be discussed or acted upon.  For record purposes, state your name and City of residence.  Please 
address the entire City Council/LRA Board and refrain from directing your comments to a single 
Council/Authority Member or the audience. 

 

CITY OF RIVERBANK 
REGULAR CITY COUNCIL AND  

LOCAL REDEVELOPMENT AUTHORITY MEETING 
(The City Council also serves as the LRA Board) 

City Hall North Council Chambers 
6707 Third Street • Riverbank • CA 95367  
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REGULAR CITY COUNCIL AND LRA MEETING AGENDA OCTOBER 28, 2013 
 
3. CONSENT CALENDAR 
All items listed on the Consent Calendar are to be acted upon by a single action of the City Council/LRA Board unless 
otherwise requested by an individual Council/Authority Member for special consideration.  Otherwise, the 
recommendation of staff will be accepted and acted upon by roll call vote. 
 
Item 3.A: Waive Readings.  All Readings of ordinances and resolutions, except by 

title, are waived.  
   
Item 3.B: Approval of the October 14, 2013, Regular City Council/Local 

Redevelopment Authority Minutes. 
 
Item 3.C: Award Bid for the Slurry Seal Project 2013 and Authorize Execution 

of Future Change Orders – It is recommended that City Council approve 
two (2) actions by a summary roll call vote: 
1. Award bid to the lowest responsible bidder, California Pavement 

Maintenance Co., Inc.; and  
2. Authorize the City Manager to execute Change Orders within total 

project budget. 
 
Item 3.D: Resolution to Authorize an Inter-Fund Loan Agreement between the 

City General Fund and the Streets/Public Works System 
Development Fee Fund and to Authorize the City Manager to Execute 
any Necessary Documents – It is recommended that the City Council 
consider adoption of a resolution authorizing an Inter-Fund Loan 
Agreement for up to $550,000 between the City General Fund and the 
Streets/Public Works System Development Fee Fund for the repayment of 
the Economic Development Bank Loan for the Riverbank Industrial Park 
Tenant Loan Program and authorize the City Manager to execute any 
necessary documents. 

 
 Recommendation:  It is recommended that City Council/LRA Board 

    approve the Consent Calendar items by roll  
    call vote. 

 
 
4. UNFINISHED BUSINESS  There are no items to consider. 
 
 
5. PUBLIC HEARINGS  
 
Item 5.1: Resolution to Approve the Construction Services Agreement with 

Schneider Electric for the Energy Efficiency Upgrade Project at the 
Wastewater Treatment Plant – It is recommended that the City Council 
approve the construction services agreement with Schneider Electric for 
the energy efficiency upgrade project at the Wastewater Treatment Plant.  
(The required Notice of a Public Hearing was published in the local 
newspaper on October 2, 1013.) 

 

Any documents produced by the City and distributed to a majority of the City Council/LRA Board regarding any item 
on this agenda will be made available at North City Hall, 6707 Third Street, Riverbank, CA.  
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REGULAR CITY COUNCIL AND LRA MEETING AGENDA OCTOBER 28, 2013 
 
6. NEW BUSINESS 
 
Item 6.1 Resolution to Approve an Appointment to the Planning Commission, 

and to have the Oath of Office Administered – It is recommended that 
the City Council adopt a resolution to approve the appointment of Mr. 
Anthony McKinney, based on the recommendation of Mayor O’Brien, to fill 
the current Planning Commissioner vacancy formerly held by Mr. Max 
Melendez, and to have the City Clerk administer the Oath of Office upon 
approval.  

 
 
Item 6.2: Review of the Jacob Myers Park Management Plan, Parking Fee – It is 

recommended that the City Council review the park attendance statistics 
and related parking fee financial information for the Jacob Myers Park 
summer month’s operations during May through September of 2013, the 
busiest months of the park’s use.  

 
 
7. COMMENTS (Information only – No action) 
 
Item 7.1: Staff Comments 
 
Item 7.2: Council/Authority Member Comments 
 
Item 7.3: Mayor/Chair Comments 
 
 
8. CLOSED SESSION 
 
Item 8.1: CONFERENCE WITH LABOR NEGOTIATORS 

Pursuant to Government Code § 54957.6 
Agency representative:  Jill Anderson, City Manager  
Unrepresented Employees: Executive Management 

 
Item 8.2: CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED LITIGATION 

Significant exposure to litigation pursuant to subdivision (b) of Government 
Code § 54956.9:  1 potential case 
 

Item 8.3: PUBLIC EMPLOYMENT 
  Pursuant to Government Code § 54957 

Title: Police Chief 
  

Recommendation: It is recommended that City Council give 
direction to Staff on the Closed Session 
item(s). 
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REGULAR CITY COUNCIL AND LRA MEETING AGENDA OCTOBER 28, 2013 
 
9. REPORT FROM CLOSED SESSION 
 
Item 9.1: Report out on Item 8.1: CONFERENCE WITH LABOR NEGOTIATORS  
 
Item 9.2: Report out on Item 8.2: CONFERENCE WITH LEGAL COUNSEL –  
  ANTICIPATED LITIGATION 
 
Item 9.3: Report out on Item 8.3: PUBLIC EMPLOYMENT 
 
 
 
10. INFORMATIONAL ITEMS (Information Only – No Action) 
 
Item 10.1: Warrant Registers for 10/03/13 and 10/10/13 and Credit Card Statements 

for 08/22/13. 
 
 
 
ADJOURNMENT   (The regular City Council Meeting of November 11 is cancelled due 
to observance of Veteran’s Day; the next meeting will be on November 25th at 6:pm). 
 
 
 
UPCOMING EVENTS: 

Ongoing  Fall/Winter Activity Guides are available at City Hall. 

Open Until Filled 
 Budget Advisory Committee:  Applications are 

currently being accepted.  Visit www.riverbank.org or 
Contact Marisela Hernandez at 863-7110. 

Begins Sept. 3  Tot Time – for ages 3-5. Registration is now available 
online 

November 4 
(Monday) 

 Special Joint City Council / Planning Commission 
Meeting:  City Hall Council Chamber at 6:00 pm 

November 11 
(Monday) 

 Observance of Veteran’s Day:  City Hall is closed on 
this Holiday; the regular City Council meeting has 
been cancelled. 

November 19 
(Tuesday) 

 Planning Commission Meeting:  City Hall North, 
Council Chambers, at 6:00 p.m. 

November 21 
(Thursday) 

 Special City Council Meeting (Closed Session) – 
North City Hall Conference Room @ 6:00 pm 

November30  
(Saturday) 

 Christmas Parade: (Downtown Riverbank) 
 Street Craft Faire – 2:00pm to 8:00 pm 
 Christmas Light Parade – 5:30 p.m. 
 Santa Claus and Tree lighting after parade 

Any documents produced by the City and distributed to a majority of the City Council/LRA Board regarding any item 
on this agenda will be made available at North City Hall, 6707 Third Street, Riverbank, CA.  
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REGULAR CITY COUNCIL AND LRA MEETING AGENDA OCTOBER 28, 2013 
 

AFFIDAVIT OF POSTING 
I hereby certify under penalty of perjury, under the laws of the State of 
California that the foregoing revised agenda was posted on the City Hall 
bulletin board 72 hours prior to the meeting. 
 
Dated this 25th day of October, 2013 
Annabelle Aguilar, CMC, City Clerk /LRA  Recorder 

      
Notice Regarding Americans with Disabilities Act: In compliance with the Americans 
with Disabilities Act, if you need special assistance to participate in this meeting, please 
contact the City Clerk’s Office at (209) 863-7122.  Notification 48-hours before the meeting 
will enable the City to make reasonable arrangements to ensure accessibility to this meeting 
[28 CFR 35.102-35.104 ADA Title II]. 
 
Notice Regarding Non-English Speakers: Pursuant to California Constitution Article III, 
Section IV, establishing English as the official language for the State of California, and in 
accordance with California Code of Civil Procedures Section 185, which requires 
proceedings before any State Court to be in English, notice is hereby given that all 
proceedings before the City of Riverbank City Council/LRA Board shall be in English and 
anyone wishing to address the Council is required to have a translator present who will take 
an oath to make an accurate translation from any language not English into the English 
language. 
 
 
General Information:  The City Council Members also serve as the LRA Board Members. 

The Riverbank City Council/LRA Board meets in the City Hall North 
Council Chambers.  Regular City Council meetings are held on the 
2nd and 4th Mondays of each month at 6:00 p.m. The Local 
Redevelopment Authority Board meets on an “as needed” basis.  
Meetings are held as indicated, unless otherwise noticed. 

 
Council/LRA Agenda:  The City Council/LRA Board agenda is posted pursuant to the 

California Brown Act, which only requires these agenda title pages to 
be posted.  Additional documents may be provided by the City in its 
efforts of transparency to keep the public well informed. The agenda 
is posted for public review at the City’s website www.riverbank.org, at 
the City Clerk's Office, and on the exterior of the North City Hall 
building’s bulletin board, 6707 Third Street, Riverbank, CA. 
Subscription to receive the agenda can be purchased for a nominal 
fee through the City Clerk’s Office.   

 
Public Hearings: In general, a public hearing is an open consideration within a regular 

meeting of the City Council or a meeting of the LRA, for which 
special notice has been given and may be required. During a 
specified portion of the hearing, any resident or concerned individual 
is invited to present protests or offer support for the subject under 
consideration. 

 
Questions:       Contact the City Clerk at (209) 863-7122 or aaguilar@riverbank.org                

Any documents produced by the City and distributed to a majority of the City Council/LRA Board regarding any item 
on this agenda will be made available at North City Hall, 6707 Third Street, Riverbank, CA. 5 

 



RIVERBANK CITY COUNCIL AGENDA ITEM NO. 1.1 
 

SECTION 1: PRESENTATIONS 
 
 
Meeting Date: October 28, 2013 
 
Subject: Proclamation – Establishing November 15, 2013 as America 

Recycles Day 
 
From:   Jill Anderson, City Manager 
 
Submitted by: Laura Graybill, Project Coordinator 
 
 
 
RECOMMENDATION  
 
It is recommended that City Council read the Proclamation and present to 
representatives from Keep America Beautiful.   
 
SUMMARY 
 
America Recycles Day, a national initiative of Keep America Beautiful (KAB).  Takes 
place annually on November 15, recognizes the benefits of recycling while providing an 
educational platform that helps raise awareness about the value of reducing, reusing 
and recycling – every day – all throughout the year. 
 
The City will participate this year by holding a recycling/information event here in 
Council Chamber on Friday, November 15, from 11:00a – 3:00p.  The City will be 
accepting batteries to recycle (AA, AAA, C, D, camera batteries, hearing aid batteries, 
etc.; no car batteries), cans, bottles, and paper; the Riverbank Lions Club will be 
accepting used eye glasses (intact, no broken frames or lenses); and Goodwill will be 
onboard accepting small e-waste items. 
 
FINANCIAL IMPACT 
 
There is no financial impact to this report.  
 
ATTACHMENT 
 

1) Proclamation  



     
 A  A nationwide initiative of  

 
 

 

 
 

 
 

CITY OF RIVERBANK 
PROCLAMATION 

 
A Proclamation of the City Council of the City of Riverbank 

Establishing November 15, 2013 as America Recycles Day 
 

Whereas, The City of Riverbank recognizes the importance of protecting and preserving 
our natural resources and adopting conscientious habits that will improve our daily lives and 
bring about a cleaner, safer, and more sustainable environment; and 

Whereas, although there has been a significant increase in the amount of recycling in the 
City of Riverbank to date, we must also continue to focus on other initiatives such as waste 
reduction, composting, the reuse of products and materials, and purchasing recycled products; 
and 

Whereas, by encouraging businesses, state agencies, nonprofit organizations, schools 
and individuals to celebrate America Recycles Day 2013, we can further promote recycling as an 
environmentally efficient and economically smart habit; and  

Whereas, state and community leaders can help encourage recycling by informing 
citizens about local recycling options, they can also help foster greater awareness of the need to 
expand collections programs by promoting the benefits of recycling investments for businesses; 
and  

Whereas, it is important that all the City of Riverbank citizens become involved in 
recycling activities and learn more about the many recycled and recyclable products available to 
them as consumers; it is also fitting for the City of Riverbank to celebrate America Recycles Day 
2013 and take action by educating citizens about the recycling options available in our 
community. 

Now, Therefore, Let It Be Resolved that the City Council of the City of Riverbank does 
hereby recognize November 15, 2013 as America Recycles Day. 

 October 28, 2013    ________________________________ 
       Richard D. O’Brien, Mayor 
 
       ________________________________ 
       Jeanine Tucker, Vice Mayor 
 
       ________________________________  
       Darlene Barber-Martinez, Councilmember 
 
       ________________________________ 

 Cal Campbell, Councilmember 
       

 ________________________________ 
       Leanne Jones Cruz, Councilmember 



 

RIVERBANK CITY COUNCIL AGENDA ITEM NO. 1.2 
 

SECTION 1: PRESENTATIONS 
 
 
Meeting Date: October 28, 2013 
 
Subject: Presentation from the Stanislaus Economic Development & 

Workforce Alliance 
 
From:   Jill Anderson, City Manager 
 
Submitted by: Luanne Bain, Administrative Assistant 
 
 
 
RECOMMENDATION 
 
It is recommended that the City Council receive the presentation from representatives of 
the Stanislaus Economic Development & Workforce Alliance. 
 
SUMMARY 
 
Representatives from the Stanislaus Economic & Workforce Alliance will be here to 
describe services which are provided by the Alliance. 
 
The Stanislaus Economic & Workforce Alliance is a blending of economic development 
activities and workforce development assistance that provides for professional one-stop 
services for existing and prospective companies in Stanislaus County.   
 
FINANCIAL IMPACT 
 
There is no financial impact associated with this staff report. 
 
ATTACHMENT 
 
There are no attachments to this report. 



RIVERBANK CITY COUNCIL / LRA AGENDA ITEM NO. 3.A 
 

SECTION 3: CONSENT CALENDAR 
 
 
Meeting Date: October 28, 2013 
 
Subject:  Waiver of Readings 
 
From:   Jill Anderson, City Manager 
 
Submitted by: Annabelle Aguilar, CMC, City Clerk / LRA Recorder 
 
 
 
RECOMMENDATION 
 
It is recommended that the City Council/LRA Board approve the waiver of readings of 
Ordinances and Resolutions, except by title.  
 
SUMMARY 
 
The approval of the waiver of readings will allow Ordinances and Resolutions to be 
introduced by title only and acted upon without the need to read the entire text of the 
item into the public record. The documents related to proposed Ordinances and 
Resolutions are available for review by the public on the City’s website and in the City 
Clerk’s office at City Hall (North).   
 
FINANCIAL IMPACT 
 
There is no financial impact to this item. 
 
ATTACHMENTS   
 
There are no attachments to this report. 
 



 

RIVERBANK CITY COUNCIL/LRA AGENDA ITEM NO. 3.B 
 

SECTION 3: CONSENT CALENDAR 
 
 
Meeting Date: October 28, 2013 
 
Subject: Approval of the October 14, 2013, Regular City Council/Local 

Redevelopment Authority Minutes 
 
From: Jill Anderson, City Manager 
 
Submitted by: Annabelle Aguilar, CMC, City Clerk / LRA Recorder 
 
 
 
RECOMMENDATION 
 
It is recommended that the City Council/LRA Board approve the Minutes as presented.  
 
SUMMARY 
 
The Draft Minutes of the October 14, 2013, regular City Council/Local Redevelopment 
Authority meeting have been prepared for review and approval.   
 
 
FINANCIAL IMPACT 
 
There is no financial impact to this item. 
 
ATTACHMENT:  
 

1. October 14, 2013, City Council/LRA Minutes 
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CALL TO ORDER:  Mayor/Chair Richard D. O’Brien 
 
 
CALL TO ORDER:   
 
The City Council / Local Redevelopment Authority Board of the City of Riverbank 
met this date at 6:00 p.m. at the Riverbank City Council Chamber, 6707 Third 
Street, Riverbank, California with Mayor/Chair Richard D. O’Brien presiding. 
 
FLAG SALUTE:  Mayor/Chair Richard D. O’Brien 
 
INVOCATION:  Reverend Charles Neal 
  
ROLL CALL:   
 
Present: Mayor/Chair Richard D. O’Brien; Vice Mayor/Chair Jeanine Tucker  
 Council/Authority Members:  Darlene Barber-Martinez and  
  Cal Campbell, (one current vacancy) 
  

 
1. PRESENTATIONS 
 
Item 1.1:  Installation of Leanne Jones Cruz as an Appointed Councilmember. 
 
City Manager, Jill Anderson, introduced the item. 
 

1.1-A: Administer Oath of Office and present Certificate of 
Appointment to Leanne Jones Cruz to initiate her term as 
Councilmember of the City of Riverbank.  

 
City Clerk, Annabelle Aguilar, administered the Oath of Office and presented 
Councilmember Jones Cruz with a Certificate of Appointment. 
 

1.1-B:  Councilmember Jones Cruz to take her seat at the dais.  
 

Councilmember Jones Cruz took her seat at the dais. 

 

CITY OF RIVERBANK 
REGULAR CITY COUNCIL AND  

LOCAL REDEVELOPMENT AUTHORITY MEETING 
(The City Council also serves as the LRA Board) 

MINUTES 
 MONDAY, OCTOBER 14, 2013 

 

 

The following minutes reflect action minutes, with added clarification for the record.  A copy of the verbatim recording may be obtained, for a 
fee, by contacting the Administration Department at (209) 863-7122. 
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1.1-C:  Comments from Members of the City Council. 
 

Members of the City Council welcomed Councilmember Jones Cruz; she thanked 
everyone. 
 

1.1-D:  ROLL CALL OF NEW CITY COUNCIL  
 

Mayor Richard D. O’Brien 
Vice Mayor Jeanine Tucker 
Councilmember Darlene Barber-Martinez 
Councilmember Cal Campbell 
Councilmember Leanne Jones Cruz 

 
The City Clerk conducted a roll call of the new City Council; all members were 
present. 
 
 
MAYOR  O’BRIEN CALLED FOR A BRIEF RECESS FOR FOOD AND REFRESHMENTS AT 6:04 P.M. 
MAYOR O’BRIEN RECONVENE D THE CITY COUNCIL MEETING AT 6:15 P.M. 
 
 
CONFLICT OF INTEREST 
Council/Authority Members and Staff who would have a direct Conflict of Interest on any 
scheduled agenda item to be considered are to declare their conflict.  

 
No one declared a conflict. 
 
 
(Continue with Presentations) 
 
Item 1.2: Presentation by the Riverbank Lions Club to the City Council. 
 
Mr. Chip Langman, President of the Lions Club, presented a plaque to the City as part 
of their civic contribution in gifting a City seal that is currently hanging in the City 
Council Chamber.  Mayor O’Brien in turn, presented a proclamation to Mr. Langman in 
appreciation for their gift.  
 
Item 1.3: Presentation of the FY 2014/15 Unmet Transit Needs Assessment 

Process. 
 
Mr. Mike Costa, Associate Planner for StanCOG, made a presentation. 
 
Item 1.4: Strategic Plan Update. 
 
City Manager Anderson made a presentation. 
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2. PUBLIC COMMENTS (No Action Can Be Taken) 
At this time, members of the public may comment on any item not appearing on the agenda, and within 
the subject matter jurisdiction of the City Council/LRA Board.  Individual comments will be limited to a 
maximum of 5 minutes per person and each person may speak once during this time; time cannot be 
yielded to another person.  Under State Law, matters presented during the public comment period cannot 
be discussed or acted upon.  For record purposes, state your name and City of residence.  Please 
address the entire City Council/LRA Board and refrain from directing your comments to a single 
Council/Authority Member or the audience. 
 
Ramon Bermudez, Riverbank, spoke in regards to the street and pedestrian 
improvements needed on Roselle Avenue.  City Manager Anderson responded. 
 
 
3. CONSENT CALENDAR 
All items listed on the Consent Calendar are to be acted upon by a single action of the City Council/Authority Board unless 
otherwise requested by an individual Council/Authority Member for special consideration.  Otherwise, the 
recommendation of staff will be accepted and acted upon by roll call vote. 
 
Item 3.A: Waive Readings.  All Readings of ordinances and resolutions, except by 

title, are waived.  
   
Item 3.B: Approval of the August 16, 2013, Special City Council (Business Outreach 

Breakfast) Minutes. 
 
Item 3.B-1: Approval of the September 9, 2013, Special City Council Minutes. 
 
 
Item 3.B-2: Approval of the September 16, 2013, Special City Council and Local 

Redevelopment Authority Minutes. 
 
Item 3.B-3: Approval of the September 23, 2013, Regular City Council and Local 

Redevelopment Authority Minutes. 
 
Item 3.B-4: Approval of the September 26, 2013, Special City Council Minutes. 
 

Recommendation: It is recommended that City Council/LRA Board 
approve the Consent Calendar items by roll 
call vote.  

 
ACTION:   By motion (Barber-Martinez / Tucker / passed 5-0) to approve Consent 

Calendar Items 3.A; (Barber-Martinez / Tucker / passed 4-0; Jones Cruz - 
Abstained) to approve Items 3.B through 3.B-4, as presented; motion 
carried by unanimous roll call vote. 

 
 
4. UNFINISHED BUSINESS  There are no items to consider. 
 
5. PUBLIC HEARINGS There are no items to consider. 
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6. NEW BUSINESS 
 
Item 6.1: Acceptance of the Terminal Avenue Pavement Overlay Project and 

Authorization to File a Notice of Completion – It is recommended that 
the City Council accept the completion of the Terminal Avenue Pavement 
Overlay Project and authorize staff to file a Notice of Completion. 

 
Marisela Hernandez, Director of Finance, presented the Staff Report. 
 
ACTION:   By motion (Campbell / Jones Cruz / passed 5-0) to accept the Terminal 

Avenue Pavement Overlay Project and authorize filing of the Notice of 
Completion as presented; motion carried by unanimous roll call vote. 

 
 
Item 6.2: Acceptance of the Claus Road Pavement Overlay Project and 

Authorization to File a Notice of Completion – It is recommended that 
the City Council accept the completion of the Claus Road Pavement 
Overlay Project and authorize staff to file a Notice of Completion. 

 
Marisela Hernandez, Director of Finance, presented the Staff Report. 
 
ACTION:   By motion (Tucker / Barber-Martinez / passed 5-0) to accept the Claus 

Road Pavement Overlay Project and authorize filing of the Notice of 
Completion as presented; motion carried by unanimous roll call vote. 

 
 
Item 6.3: Update on District Elections – It is recommended that the City Council 

receive an update from the City Attorney on the City’s response to the 
concerns raised regarding the City’s current at-large electoral system and 
the study of data needed to evaluate the possible transition to district 
elections.  

 
City Attorney, Tom Hallinan, presented the staff report; no City Council action 
occurred. 
 
Public Comment:  Mr. Ramon Bermudez spoke in regards to improving the election 
process and his appreciation for consideration of the matter. 
 
 

Item 6.4: Status of the Riverbank Industrial Park Economic Development Bank 
Loan Consideration of Repayment Options – It is recommended that 
the City Council receive a presentation regarding the $750,000 Riverbank 
Industrial Park Economic Development Bank Loan and provide direction 
regarding potential funding for the repayment of said loan due November 
1, 2013. 
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Marisela Hernandez, Director of Finance, presented the staff report; City Council and 
Staff discussed the item. 
 
Public Comment:   
· Mr. Anthony McKinney spoke in regards to the City having safe guards to prevent 

the failure of repayments. 
· Mr. Ramon Bermudez spoke in regards to asking the recipients of the loans to repay 

the City. 
 
ACTION:   By motion (Tucker / O’Brien / passed 5-0) to approve repayment of the 

$750,000 Riverbank Industrial park Economic Development Bank Loan as 
presented in Option #3; motion carried by unanimous roll call vote. 

 
 Option 3: 
 

1. Repayment of the Loan in full on November 1, 2013 via the following 
funding sources: 

 
a. $200,000 from Local Redevelopment Authority (non-site specific 

revenue).  The LRA is prohibited by the Army from using site 
revenue to repay City obligations (i.e. tenant lease revenue or 
utility revenue) and may only use site revenue to enhance and 
maintain the property.  Non-site revenue (e.g., administrative fees, 
legal fee recovery, etc.) are not restricted to their use on the site and 
may be used in such cases. 

b. $550,000 from a short-term, intra-fund loan (i.e. system 
development fees). The City will continue to engage tenants with 
outstanding loans, and utilizing any legal recourse necessary to 
ensure repayment from tenants. 

 
 
Item 6.5: Review of Safe Routes to School Projects and Current Funding 

Sources through MAP-2 – It is recommended that the City Council 
receive the presentation by Development Services outlining the projects in 
the City that were funded with Safe Routes to School grants and the future 
funding sources available through MAP-21. 

 
Kathleen Cleek, Sr. Administrative Analyst, made the presentation. 
 
Public Comment:  Mr Bermudez spoke in regards to expediting the improvements 
needed on Roselle Avenue. 
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Item 6.6: Patterson Road and Roselle Avenue Future Capital Improvements 
Review – It is recommended that the City Council receive the presentation 
by Development Services reviewing Patterson Road and Roselle Avenue 
future Capital Improvements. 

 
Kathleen Cleek, Sr. Administrative Analyst, made the presentation; City Council and 
Staff discussed the item. 
 
Public Comment:  Mr Bermudez spoke in regards to expediting the improvements. 
 
 
 
7. COMMENTS (Information only – No action) 
 
Item 7.1: Staff Comments 
 
City Manager Anderson welcomed Councilmember Jones Cruz. 
 
Police Chief Erin Kiely provided an incident report on the Cheese and Wine event. 
 
Sue Fitzpatrick, Director of Parks and Recreation, provided an update on the upcoming 
events. 
 
City Manager Anderson announced the November 4th Joint City Council /Planning 
Commission workshop on the administrative amendment to the General Plan and 
thanked staff, Polices Services, and the Rotary Club for a successful event.  
 
 
Item 7.2: Council/Authority Member Comments 
 
Council/Authority Member Jones Cruz: 1) thanked City Council for their vote of 
confidence and support and looked forward to serving; 2) stated she attended a great 
Cheese and Wine event and acknowledge the Rotary Club for a great job. 
 
Council/Authority Member Campbell thanked City staff, Ms. Hernandez, and City 
Manager Anderson, for the financial solutions provided to repay the loan and expressed 
his pleasure of working with the Members of the City Council. 
 
Council/Authority Member Barber-Martinez: 1) announced her attendance of the 
October 9th “Walk to School Day” at the Crossroads elementary, along with City 
Manager Anderson and Council/Authority Member Campbell; 2) announced the “Lights 
On Afterschool” event on October 25th; 3) announced the MOY/COY nomination forms 
would be sent out soon; and 4) welcomed Council/Authority Member Jones Cruz. 
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Vice Mayor/Chair Tucker welcomed Councilmember Jones Cruz and commended the 
Rotary Club and all other service clubs that helped in providing a successful Cheese 
and Wine event. 
 
Item 7.3: Mayor/Chair Comments 
 
Mayor O’Brien: 1) welcomed Council/Authority Member Jones Cruz and thanked the 
other applicants for their efforts; 2) spoke in regards to the success of the Cheese and 
Wine event relative to Riverbank’s proudness of its association with the Riverbank 
Sheriff’s Department whose positive presence, community event participation, and 
services, coupled with the Commmunity’s attitude, makes Riverbank a place where 
people want to visit and live; 3) commented on looking forward to the November 4th 
Joint Council / Planning Commission meeting; and 4) announced the scheduling of guest 
students to serve as Mayor and Council members. 
 
 
 
8. CLOSED SESSION 
 
Item 8.1: CONFERENCE WITH LABOR NEGOTIATORS 

Pursuant to Government Code § 54957.6 
Agency representative:  Jill Anderson, City Manager  
Employee organizations:  Riverbank Miscellaneous Employees 

Riverbank Mid-Management Bargaining Unit 
 

Item 8.2: CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED LITIGATION 
Significant exposure to litigation pursuant to subdivision (b) of Government 
Code § 54956.9:  2 potential cases 
 

Item 8.3: PUBLIC EMPLOYMENT 
  Pursuant to Government Code § 54957 

Title: Police Chief 
  
Item 8.4: CONFERENCE WITH REAL PROPERTY NEGOTIATORS 

Pursuant to Government Code Section 54956.8 
Property:  APN: 075-039-002 
Agency Negotiator: Jill Anderson, City Manager 
Property Negotiator: Mr. Benjamin Capas, Valley First Corporation 
Under negotiation:  Price and Terms of Payment 

 
Recommendation: It is recommended that City Council/LRA Board 

give direction to Staff on the Closed Session 
item(s). 

 
MAYOR O’BRIEN ANNOUNCED THE CLOSED SESSION ITEMS AND RECESSED THE MEETING AT 

8:04 P.M. 
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Public Comment:   Mr. Charles Neal inquired about the funding for Item 8.4. 
 
 
9. REPORT FROM CLOSED SESSION 
 
Item 9.1: Report out on Item 8.1: CONFERENCE WITH LABOR NEGOTIATORS  
 
Item 9.2: Report out on Item 8.2: CONFERENCE WITH LEGAL COUNSEL –  
  ANTICIPATED LITIGATION 
 
Item 9.3: Report out on Item 8.3: PUBLIC EMPLOYMENT 
 
Item 9.4: Report out on Item 8.4: CONFERENCE WITH REAL PROPERTY 

NEGOTIATORS 
 
Mayor O’Brien reconvened the meeting at 8:48 p.m. 
 
ACTION:   Mayor O’Brien reported that direction was given to staff on items 9.1, 9.2, 

9.3, and 9.4; respectively. 
 
 
 
10. INFORMATIONAL ITEMS (Information Only – No Action) 
 
Item 10.1: Warrant Registers for 09/19/13 and 09/26/13. 
 
Item 10.2: Minutes of the Riverbank Designated Local Authority Meeting held 

09/10/2013. 
 
Item 10.3: Minutes of the Oversight Board of the Riverbank Redevelopment 

Authority Meeting held 03/27/2013. 
 
 
ADJOURNMENT 
 
There being no further business, Mayor/Chair O’Brien adjourned the meeting at 
8:49 p.m. 
 
ATTEST:       APPROVED: 
 
_________________________    _________________________ 
Annabelle H. Aguilar, CMC    Richard D. O’Brien 
City Clerk / LRA Recorder    Mayor / Chair 
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RIVERBANK CITY COUNCIL AGENDA ITEM NO. 3.C 
 

SECTION 3: CONSENT CALENDAR 
 
 
Meeting Date: October 28, 2013 
 
Subject: Award Bid for the Slurry Seal Project 2013 and Authorize Execution 

of Future Change Orders 
 
From:   Jill Anderson, City Manager 
 
Submitted by: Marisela Hernandez, Director of Finance/City Treasurer 
   Kathleen Cleek, Sr. Management Analyst 
                       Laura Graybill, Project Coordinator 
 
 
RECOMMENDATION 
 
It is recommended that City Council approve two (2) actions by a summary roll call vote: 
 

1. Award bid to the lowest responsible bidder, California Pavement Maintenance 
Co., Inc.; and  

 
2. Authorize the City Manager to execute Change Orders within total project 

budget. 
 
SUMMARY 
 
The Slurry Seal Project 2013 consists of an asphalt slurry seal on 640,333 square feet 
of local roads.  The purpose of the project is to extend the service life and prevent 
further deterioration of the identified roadways. The Stanislaus Council of Governments 
(StanCOG) selected Nichols Consulting Engineers to perform a regional update of the 
Pavement Management Program for all member agencies.   Through this analysis a 
maintenance and rehabilitation decision tree was established, which identifies 
preventive maintenance treatments based on the Pavement Condition Index (PCI).  The 
PCI is a measurement of pavement grade or condition that ranges from 0-100.  An 
example would be a newly constructed road will have a PCI of 100, while a failed road 
will have a PCI of 25 or less.   
 
Local Transportation Funds (LTF) were set aside in the amount of $220,000 to construct 
preventive maintenance treatments on roads identified in the PCI range of 74-86.  The 
engineer’s estimate for this project was $204,000, which is $90,218.72 higher than the 
low bid that was received.  The difference in price will allow the City to use the 
remaining funds to slurry seal additional roads in the Spring of 2014.  
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The bid opening was held on Thursday, October 17, 2013, to consider the bids for the 
Slurry Seal Project 2013.  The following bids were received: 
 

California Pavement Maintenance Co., Inc. $113,781.28 
Central Valley Engineering & Asphalt, Inc. $114,976.45 
Intermountain Slurry Seal    $137,137.00 
VSS International     $141,000.00 

 Graham Contractors, Inc.    $149,798.92 
Bond Blacktop, Inc.     $164,510.29 

 
Work on the project includes, but is not limited to, furnishing all labor, materials, 
equipment, transportation, and incidentals necessary for asphalt concrete slurry seal, 
striping lead testing, striping removal, installation of new striping, traffic control and all 
other work included on the plans.   
 
Bids have been reviewed and California Pavement Maintenance Co., Inc. has been 
identified as the lowest responsible bidder for the project.  
 
It is requested that the City Council provide the City manager authorization to execute 
Change Orders if they are within total budget. 
 
FINANCIAL IMPACT 
 
Total funds allocated for the Slurry Seal Projects to be covered by Local Transportation 
Funds (LTF) in the amount of $220,000.  
 
ATTACHMENT 
 

1) Site Map 
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RIVERBANK CITY COUNCIL AGENDA ITEM NO. 3.D 
 

SECTION 3:  CONSENT CALENDAR 
 
 
Meeting Date: October 28, 2013 
 
Subject: Resolution to Authorize an Inter-Fund Loan Agreement between 

the City General Fund and the Streets/Public Works System 
Development Fee Fund and to Authorize the City Manager to 
Execute any Necessary Documents 

 
From:   Jill Anderson, City Manager 
 
Submitted by: Marisela Hernandez, Director of Finance 
 
 
RECOMMENDATION 
 
It is recommended that the City Council consider adoption of a resolution authorizing an 
Inter-Fund Loan Agreement for up to $550,000 between the City General Fund and the 
Streets/Public Works System Development Fee Fund for the repayment of the 
Economic Development Bank Loan for the Riverbank Industrial Park Tenant Loan 
Program and authorize the City Manager to execute any necessary documents. 
 
SUMMARY 
 
This item seeks to formalize the agreement between the City General Fund and the 
Streets/Public Works System Development Fee Fund for an Inter-Fund Loan of up to 
$550,000 for the repayment of the Economic Development Bank Loan for the Riverbank 
Industrial Park Tenant Loan Program obtained in October 2008 and which is due to 
Stanislaus County by November 1, 2013. 
 
BACKGROUND 
 
On June 17, 2008 the City Council approved Resolution No. 2008-069-A in which the 
City Council provided their support of an application for funding through the County of 
Stanislaus Economic Development Bank Loan Program.  The City applied for, and was 
awarded, a loan for $750,000 which was used to fund the Riverbank Industrial Park 
Tenant Loan Program.  The terms of the loan received from Stanislaus County provided 
for a 0% interest rate with full repayment of the loan expected no later than November 
1, 2013. 
 
The City used these funds to provide loans to four (4) tenants of the Riverbank 
Industrial Park. The following tenants were provided loans under the Riverbank 
Industrial Park Tenant Loan Program: 
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Tenant Loan Amount 
Advanced Material Manufacturing Technologies, LLC (AM2T) $275,000.00 
Riverbank Oil Transfer $275,000.00 
Dayton Superior Corporation $150,000.00 
Eco2 Plastics, Inc. $  50,000.00 
Total Loans Provided $750,000.00 
 
The City is now facing the pending repayment of the $750,000 to Stanislaus County.  
Currently, two businesses have contacted the City in an effort to re-negotiate the terms 
of their existing loans.  Their combined loans equaling $550,000 represent 73% of the 
amount due on November 1, 2013.  With the businesses attempting to re-negotiate their 
terms, the City is fairly certain that the loan amounts will not be received by the due date 
in time for the City to repay the County loan. 
 
The two remaining loans, equaling $200,000, represent 27% of the amount due to 
Stanislaus County are uncollectible due to either bankruptcy or through forgiveness of 
the loan based on a “jobs created” clause in the loan contract.   
 
In order to ensure full repayment of the loan to Stanislaus County by November 1, 2013, 
the City Council approved at the October 14, 2013 meeting the following option for 
funding this repayment: 
 

a. $200,000 from Local Redevelopment Authority non-site revenue.  Non-site 
revenue (administrative fees, legal fee recovery) is not restricted to their 
use on the site and may be used in such cases. 
 

b. $550,000 from a short-term, inter-fund loan (i.e. system development 
fees). The City will continue to negotiate with two tenants for the 
repayment of their loan. 

 
INTER-FUND LOAN 
 
The current proposal is to fund a portion of the repayment from an inter-fund loan in 
which the General Fund would “borrow” up to $550,000 of surplus funds from the 
Streets/Public Works System Development Fee Fund.  The borrowing of surplus funds 
is a permitted use under Section 53601 of the California Government Code.  Subsection 
(e) of Section 53601 states that following as allowable “investments” of surplus cash: 
 

“Bonds, notes, warrants, or other evidences of indebtedness of a local 
agency within this state, including bonds payable solely out of the 
revenues from a revenue-producing property owned, controlled, or 
operated by the local agency, or by a department, board, agency, or 
authority of the local agency”. 
 

The City of Riverbank is considered a local agency within the State of California and 
therefore is eligible to “invest” its surplus cash within its own funds for indebtedness. 
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The agreement presented today seeks to formalize the intent to borrow between funds 
(inter-fund) an amount of up to $550,000.  The terms of this loan will be established as 
follows and are evident in Attachment “A” Inter-Fund Loan Term Sheet and Attachment 
“B” Promissory Note: 
 
Purpose           The Inter-Fund Loan proceeds shall be used exclusively for the 

purpose of funding the repayment of the Economic Development 
Bank Loan for the Riverbank Industrial Park Tenant Loan 
Program. 

 
 
Borrower The City (General Fund) 

 
 
Lender The Streets/Public Works System Development Fee Fund (System 

Development Fee Fund) 
 

 
Amount Up to $550,000.00 

 
 
Interest Average LAIF Rate, compounded monthly, payable annually on 

June 30th. 
 
 
Maturity The Inter-Fund Loan will be repaid in full no later than November 1, 

2015 
 
 
Prepayment Borrower has the right to prepay part, or all, of the outstanding 

Inter-Fund Loan amount at any time without penalty 
 
 
RECOMMENDATION 
 
It is recommended that the City Council consider approval of a Resolution authorizing 
an Inter-Fund Loan Agreement for up to $550,000 between the City General Fund and 
the Streets/Public Work System Development Fee Fund for the Repayment of the 
Economic Development Bank Loan for the Riverbank Industrial Park Tenant Loan 
Program and authorize the City Manager to execute any necessary documents. 
 
FINANCIAL IMPACT 
 
The City’s General Fund will be responsible for the repayment of this inter-fund loan to 
the Streets/Public Works System Development Fee Fund prior to November 1, 2017.  
Any agreement reached between the City and Tenants of the Riverbank Industrial Park 
for the repayment of existing loans will serve as the funding source for repayment of this 
loan. 
ATTACHMENT 
 

1. Resolution 
2. Attachment A:  Inter-Fund Loan Term Sheet 
3. Attachment B:  Promissory Note 

. 
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CITY OF RIVERBANK 
 

RESOLUTION  
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF RIVERBANK 
AUTHORIZING AN INTER-FUND LOAN OF UP TO $550,000 FROM THE 

STREETS/PUBLIC WORKS SYSTEM DEVELOPMENT FEE FUND TO THE 
GENERAL FUND FOR THE PURPOSE OF FUNDING THE REPAYMENT OF THE 
ECONOMIC DEVELOPMENT BANK LOAN FOR THE RIVERBANK INDUSTRIAL 
PARK TENANT LOAN PROGRAM AND ESTABLISHING THE TERMS UNDER 

WHICH THE LOAN WILL BE REPAID 
 
 

WHEREAS, the City of Riverbank (the “City”) is proceeding with repayment of 
the Economic Development Bank Loan received in October 2008 for the establishment 
of the Riverbank Industrial Park Tenant Loan Program; and, 
 

WHEREAS, the Streets/Public Works System Development Fee Fund of the city 
(the “System Development Fee Fund”) has sufficient monies to loan the General Fund 
(the “General Fund”) in order to cause repayment of the Economic Development Bank 
Loan (the “Inter-Fund Loan”); and, 

 
WHEREAS, the City will continue to attempt to secure repayment of this loan 

from the Riverbank Industrial Park Tenants; and, 
 

WHEREAS, the City Council has determined that California Government Code 
Section 53601(e) authorizes the City to invest its surplus funds in its own funds, and 
further that such an investment of surplus funds does not violate City Council policy on 
reserve fund balances or investments; and 

 
WHEREAS, the Inter-Fund Loan will be in accordance with the terms listed on 

Attachment “A” to this Resolution and subject to the terms of the Promissory Note 
herein incorporated as Attachment “B”; and 

 
WHEREAS, all other legal prerequisites to the adoption of this Resolution have 

occurred. 
 
NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of 

Riverbank hereby  authorizes as follows: 
 
 Section 1.  Recitals.  The City Council hereby specifically finds and declares 
that each of the statements, findings and determinations of the City set forth in the 
recitals above are true and correct. 
 
 Section 2.  Authorization of Inter-Fund Loan.  The City Council hereby 
authorizes the Inter-Fund Loan from the Streets/Public Works System Development Fee 
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Fund to the General Fund in accordance with the terms listed on Attachment “A” and 
Attachment “B” to this Resolution. 
 
 Section 3. Certification.  The City Clerk shall certify the adoption of this 
Resolution. 
 
 Section 4.  Effective Date.  This Resolution shall take effect on October 28, 
2013. 
 
 PASSED AND ADOPTED by the City Council of the City of Riverbank at a 
regular meeting held on the 28th day of October, 2013; motioned by Councilmember 
______, seconded by Councilmember ______, and upon roll call was carried by the 
following vote of ___: 
 
AYES:  
NAYS:  
ABSENT:  
ABSTAIN:  
 
 ATTEST:      APPROVED: 
 
 ________________________   ________________________ 
 Annabelle H. Aguilar, CMC   Richard D. O’Brien 
 City Clerk      Mayor 
 
 
Attachments: Attachment A – Inter-Fund Loan Term Sheet 
  Attachment B – Promissory Note 
 
 
 
 



ATTACHMENT A 
 

INTER-FUND LOAN TERM SHEET 
 

Up to $550,000 Inter-Fund Loan from the Streets/Public Works 
System Development Fee Fund to the General Fund 

 
 
 
Purpose           The Inter-Fund Loan proceeds shall be used exclusively for the 

purpose of funding the repayment of the Economic Development 
Bank Loan for the Riverbank Industrial Park Tenant Loan Program. 

 
 
Borrower The City (General Fund) 

 
 
Lender The Streets/Public Works System Development Fee Fund (System 

Development Fee Fund) 
 
 
Amount Up to $550,000.00 

 
 
Interest Average LAIF Rate, compounded monthly, payable annually on June 

30th. 
 
 
Maturity The Inter-Fund Loan will be repaid in full no later than November 1, 

2015 
 
 
Prepayment Borrower has the right to prepay part or all of the outstanding Inter-

Fund Loan amount at any time without penalty 
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PROMISSORY NOTE 
(General Fund to Streets/Public Works System Development Fee Fund) 

 
 
$550,000        Riverbank, California 
         
 
 FOR VALUE RECEIVED, the undersigned, CITY OF RIVERBANK, a public 
body, corporate and politic (the "Borrower"), hereby promises to pay to the order of the 
City of Pittsburg’s Streets/Public Works System Development Fee Fund, a municipal 
corporation, whose address is 6707 Third Street, Riverbank, California, 95367 (the 
"Holder"), the principal amount up to Five Hundred Fifty Thousand Dollars ($550,000), 
plus interest thereon pursuant to Section 2 below. 
 

1. Borrower's Obligation.  This promissory note (the "Note") evidences the 
Borrower's obligation to pay the Holder the principal amount of up.  The Borrower shall 
use the proceeds of the loan provided by the Holder to repay the Economic 
Development Bank Loan received from Stanislaus County for the purpose of 
establishing a Riverbank Industrial Park Tenant Loan Program. 

2. Interest.  The principal balance of this Note shall bear interest, 
compounded monthly, at the average Local Agency Investment Fund (LAIF) rate, due 
annually on June 30th. 

3. Term and Repayment Requirements.  The term of this Note (the "Term"), 
shall commence with the date of this Note and shall expire on November 1, 2015.  
Commencing on June 30, 2014 and on each June 30 thereafter throughout the Term, 
the Borrower shall make an annual payment to the Holder in the amount of the accrued 
interest due under this Note.  Upon the expiration of the Term, all remaining amounts, if 
any, due under this Note shall be immediately due and payable. Notwithstanding the 
foregoing, the Borrower shall have the right to prepay all, or a portion of the principal 
and interest due under this Note without any charge or penalty being made therefor. 

4. No Assumption.  This Note shall not be assumable by the successors and 
assignees of Borrower without the prior written consent of the Holder. 

5. Security. This Note is unsecured, and the Borrower has not provided any 
collateral for the repayment of this Note.  The obligation of the Borrower to repay this 
Note is a non-recourse obligation of the Borrower. 

6. Terms of Payment.   

(a) All payments due under this Note shall be paid in currency of 
the United States of America, which at the time of payment is lawful for the payment 
of public and private debts.  
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(b) All payments on this Note shall be paid to Holder at the 
address set forth above, or to such other place as the Holder of this Note may from 
time to time designate.  

 
(c) All payments on this Note shall be without expense to the 

Holder. 
 

(d) Notwithstanding any other provision of this Note, if, for any 
reason whatsoever, the payment of any sums by the Borrower pursuant to the 
terms of this Note would result in the payment of interest which would exceed the 
amount that the Holder may legally charge under the laws of the State of California, 
then the amount by which payments exceeds the lawful interest rate shall 
automatically be deducted from the principal balance owing on this Note, so that in 
no event shall the Borrower be obligated under the terms of this Note to pay any 
interest which would exceed the lawful rate. 

 
7. Default. 

(a) The Borrower's failure to pay, in full, any payment required 
under this Note when due following written notice by the Holder to the Borrower of 
such failure and ten (10) days opportunity to cure, shall constitute an event of 
default under this Note. 

 
(b) Upon the occurrence of such an event of default, the entire 

unpaid principal balance, together with all interest thereon, and together with all 
other sums then payable under this Note shall at the option of the Holder become 
immediately due and payable upon written notice by the Holder to the Borrower 
without further demand. 

 
(c) The failure to exercise the remedy set forth in subsection 

7(b) above or any other remedy provided by law upon the occurrence of one or 
more of the foregoing events of default shall not constitute a waiver of the right to 
exercise any remedy at any subsequent time in respect to the same or any other 
default.  The acceptance by Holder hereof of any payment which is less than the 
total of all amounts due and payable at the time of such payment shall not 
constitute a waiver of the right to exercise any of the foregoing remedies or options 
at that time or at any subsequent time, or nullify any prior exercise of any such 
remedy or option, without the express consent of the Holder, except as and to the 
extent otherwise provided by law. 

 
8. Waivers. 

(a) The Borrower hereby waives diligence, presentment, protest 
and demand, and notice of protest, notice of demand, and notice of dishonor of this 
Note.  The Borrower expressly agrees that this Note or any payment hereunder 
may be extended from time to time, all without in any way affecting the liability of 
the Borrower. 
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(b) No extension of time for payment of this Note or any 

installment hereof made by agreement by the Holder with any person now or 
hereafter liable for payment of this note shall operate to release, discharge, modify, 
change or affect the original liability of the Borrower under this Note, either in whole 
or in part. 

 
(c) The obligations of the Borrower under this Note shall be 

absolute and the Borrower waives any and all rights to offset, deduct or withhold 
any payments or charges due under this Note for any reason whatsoever. 

 
9. Miscellaneous Provisions. 

(a) All notices to the Holder or the Borrower shall be given in 
writing to such addresses as the Holder and the Borrower may hereinafter 
designate. 

 
(b) The Borrower promises to pay all costs and expenses, 

including reasonable attorneys' fees and any other professional service fees or 
costs, incurred by the Holder in the enforcement of the provision of this Note, 
regardless of whether suit is filed to seek enforcement. 

 
(c) This Note may not be changed orally, but only by an 

agreement in writing signed by the party against whom enforcement of any waiver, 
change, modification or discharge is sought. 

 
(d) This Note shall be governed by and construed in accordance 

with the laws of the State of California. 
 

(e) The times for the performance of any obligations hereunder 
shall be strictly construed, time being of the essence. 

 
 
      BORROWER: 
 

THE CITY OF RIVERBANK, a public body, 
corporate and politic 

 
 
      By: ______________________________ 
       Jill Anderson, City Manager 
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RIVERBANK CITY COUNCIL AGENDA ITEM NO. 5.1 
 

SECTION 5: PUBLIC HEARING 
 
 
Meeting Date: October 28, 2013 
 
Subject: Resolution to Approve the Construction Services Agreement with 

Schneider Electric for the Energy Efficiency Upgrade Project at the 
Wastewater Treatment Plant 

 
From:   Jill Anderson, City Manager 
 
Submitted by: Sue Fitzpatrick, Director of Parks and Recreation 
 
 
RECOMMENDATION 
 
It is recommended that the City Council approve the construction services agreement 
with Schneider Electric for the energy efficiency upgrade project at the Wastewater 
Treatment Plant.  (The required Notice of a Public Hearing was published in the local 
newspaper on October 2, 1013.) 
 
SUMMARY 
 
Schneider Electric has completed the Investment Grade Audit at the wastewater 
treatment plant. The proposed project would upgrade the existing surface aeration at 
the wastewater treatment plant and result in significant reduction in total operating 
horsepower. This upgrade would generate utility bill savings sufficient to pay for the 
project without additional capital funds.  
 
The next step in the process is for the City Council to consider approving the 
construction services agreement with Schneider Electric. This item has been public 
noticed as required. 
 
BACKGROUND 
 
Schneider Electric completed a preliminary energy assessment on City buildings and 
facilities and presented the results to the City Council at the January 20, 2013 City 
Council meeting.  Additional information was presented at a study session on February 
11, 2013.  The information provided, recommended an upgrade at the Wastewater 
Treatment Plant that would result in energy savings sufficient to cover the cost of the 
improvements. 
 
In March 2013 the City Council approved moving forward with the Investment Grade 
Audit and Engineering design.  
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On September 23, 2013, Mark Kindelberger from Schneider Electric brought the City 
Council up to date on the results of the Investment Grade Audit that was performed at 
the wastewater treatment plant. The costs, savings, and timeline associated with the 
project were presented at that time.  For your easy reference, the key points are:  
 

· The cost of the  wastewater treatment plan upgrade is $3,977,240, This is a  
fixed and turnkey cost with no change orders from Schneider Electric 

· With project completion there would be a 75% reduction in energy use at the 
treatment plan and 87% reduction in total horsepower. 

· There would be a $240,129 savings in electric costs sufficient to cover debt 
service on a municipal loan. 

· If the project is approved on October 28, 2013, Council would consider 
approving a separate finance agreement by November 25, 2013 and 
construction could begin as soon as March, 2014. The target date for project 
completion would be October 2014. 

 
It is recommended that the City proceed with the energy efficiency upgrade project at 
the Wastewater Treatment Plant for the following reasons: 
 

· The upgrade at the wastewater treatment plant will put the City in a better 
position for new permits in the future 

· The project will pay for itself through energy savings with a guaranteed payback 
of debt 

· The WWTP will eventually have to be upgraded, by implementing this with 
energy savings there will be no costs associated with the upgrade passed on to 
the rate payer. 

 
FINANCIAL IMPACT 
 
If the project does not proceed to construction the cost to the City will be $135,000 for 
engineering work completed to date (Investment Grade Audit).  If the City proceeds with 
the project, this amount will be rolled into the construction costs. 
 
This project is a $3,977,240 project. The project will be funded through a low interest 
loan. Schneider Electric guarantees the energy savings amount with this project and will 
fund the difference if it is lower than estimated. 
 
With approval of the construction agreement, there would be a $240,129 annual savings 
in electricity costs at the Wastewater Treatment Plant. These savings would be used to 
pay the low interest loan for the project until the loan is paid in full, which is 15 years 
from completion of construction.  
 
ATTACHMENTS 
 

1. Resolution 
2. Exhibit A: Investment Grade Design Document 
3. Exhibit B: Energy Services Contract 
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CITY OF RIVERBANK 
 

RESOLUTION  
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF RIVERBANK TO ENTER 
INTO AN ENERGY SERVICES  AGREEMENT WITH SCHNEIDER ELECTRIC 

BUILDINGS AMERICAS, INC. FOR THE ENERGY EFFICIENCY WASTEWATER 
TREATMENT PLANT PROJECT 

 
 

WHEREAS, Government Code section 4217.12 allows the City of Riverbank (the 
“City”) to enter into an energy service agreement on terms the City council (the 
“Council”) determines are in the best interests of the City if the determination is made at 
a regularly scheduled public hearing and public notice of the public hearing is given at 
least two weeks in advance; and  

 
WHEREAS, to enter into an energy service agreement the Council must find (1) 

the anticipated cost to the City for the energy services provided by the energy 
conservation facility under the contract will be less than the anticipated marginal cost to 
the City of thermal, electrical, or other energy that would have been consumed by the 
City in the absence of those purchases; and (2) the difference, if any, between the fair 
retail value for the real property subject to the facility ground lease and the agreed rent, 
is anticipated to be offset by below-market energy purchases or other benefits provided 
under the energy service contract; and 

 
WHEREAS, the City has learned that it could realize significant savings in energy 

costs by implementing certain energy conservation measures at its wastewater 
treatment plant; and   

 
WHEREAS, to realize these savings the City intends to act as the legal sponsor 

for the energy efficiency wastewater treatment plant project (the “Project”), mutually 
agreed to and described in the Investment Grade Design Document, which is attached 
hereto as Exhibit A and incorporated herein by  this reference, in order to implement 
these energy conservation measures; and, 

 
WHEREAS, the City wishes to enter into an energy service agreement with a 

qualified entity to perform the services necessary for the Project; and  
 
WHEREAS, Schneider Electric Buildings Americas, Inc. (“Schneider Electric”) is 

a qualified company willing to provide the necessary energy services for the Project; 
and 

 
WHEREAS, City and Schneider Electric have negotiated an energy services 

agreement (the “Agreement”) with terms that are beneficial to the City and which is 
attached hereto as Exhibit B and incorporated herein by this reference; and  
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WHEREAS, based on information provided by Schneider Electric, anticipated 
cost to the City for thermal or electrical energy or conservation services provided to the 
wastewater treatment plant will be less than the anticipated marginal cost to the City for 
thermal, electrical, or other energy that would have been consumed by the wastewater 
treatment plant in the absence of the Project; and  

 
WHEREAS, the Project does not require the City to lease its property; and  

 
WHEREAS, the City has the legal authority to apply for necessary financial 

assistance and the institutional, managerial and financial capacity to ensure adequate 
project administration; and 

 
WHEREAS, Schneider Electric will coordinate competitive bidding by qualified 

third party lenders on behalf of the City for financing of the Project, with final selection of 
a lender to be by City Staff; and 

 
WHEREAS, the source of revenue to finance this Project are expected to be 

realized from the electric utility savings of $240,110 annually, guaranteed by Schneider 
Electric; and 

 
WHEREAS, the estimated cost of this Project is $3,977,240 and the Project is to 

pay for itself after sixteen (16) years of operation, with a net utility savings to the City of 
$2,058,880 over the twenty-five (25) year useful life of the Project; and 

 
WHEREAS, the City will have not violated any federal, state or local laws 

pertaining to fraud, bribery, graft, kickbacks, collusion, conflict of interest or other 
unlawful or corrupt practice; and 

 
WHEREAS, the City, through the Project, positions itself against potential 

Regional Water Quality Control Board Compliance actions; and, 
 

WHEREAS, upon approval of the Council, the City Manager may enter into the 
Agreement with Schneider Electric for the above referenced Project who will comply 
with all applicable laws and regulations as stated in the Agreement and related 
documents and agreements; 

 
NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of 

Riverbank hereby finds and determines: 
 
1. All of the recitals set forth above are believed to be true and correct, and by 

this reference, are incorporated herein. 
 

2. Based on the representations made by Schneider Electric, comments, staff 
reports, and documentation reviewed by the Council, the Council makes the 
formal findings required by Government Code section 4217.12 that the 
anticipated cost to the City for thermal or electrical energy or conservation 
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services provided to the wastewater treatment plant will be less than the 
anticipated marginal cost to the City for thermal, electrical, or other energy 
that would have been consumed by the wastewater treatment plant in the 
absence of the Project; and  
 

3. The Council finds that the execution of the Agreement with Schneider Electric 
is in the best interests of the public and authorized by Government Code 
Section 4217.12. 

 
4. The City Manager is hereby authorized to execute the Agreement and any 

other documents related thereto and within the scope of the Agreement. 
 
5. The financing of the Project will be funded by the savings from the cost of 

energy that would have been consumed by the wastewater treatment plant in 
the absence of the energy conservation measures that will implemented 
under the Agreement.  The City Manager is authorized to prepare and 
execute financing documents related to the Project to be funded by the 
savings realized from the Project, the final form and content of which is 
subject to review and approval by the City Attorney.  Execution of the 
necessary financing documents must be completed prior to the execution of 
the Agreement. 

 
 PASSED AND ADOPTED by the City Council of the City of Riverbank at a 
regular meeting held on the 28th day of October, 2013; motioned by Councilmember 
______, seconded by Councilmember ______, and upon roll call was carried by the 
following vote of ___: 
 
AYES:  
NAYS:  
ABSENT:  
ABSTAIN:  
 
 ATTEST:      APPROVED: 
 
 ________________________   ________________________ 
 Annabelle H. Aguilar, CMC   Richard D. O’Brien 
 City Clerk      Mayor 
 
Attachments: Exhibit A – Investment Grade Audit Agreement 
  Exhibit B – Schneider Electric Energy Services Contract 09/17/2013 
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Exhibit B 
 
 

ENERGY SERVICES CONTRACT 
 
 
 This Energy Services Contract (this “Contract”)is made and entered into as of 

_______________, 2013 (the “Effective Date”) by and between Schneider Electric Buildings Americas, 
Inc., a Delawarecorporation (“ESCO”) and the City of Riverbank, a California Municipal Corporation 
(“Customer”).ESCO and Customer may each be referred to herein individually as a “Party” and 
collectively as the “Parties”.  There are no other parties to this Contract. 

 
RECITALS 

 
A. Unless otherwise noted in this Contract, capitalized terms herein shall have the meanings 

set forth in Exhibit A: Definitions. 
 
B. Customer owns or operates certain public facilities specifically described in Exhibit B: 

Facilities (the “Facilities”) and Customer wishes to reduce the Facilities’ energy consumption and costs 
and improve the Facilities’ energy quality and reliability; and 

 
C. ESCO is an energy services company with technical capabilities to provide Customer 

with services including, but not limited to, identifying, engineering, procuring, managing construction of, 
installing, constructing, and providing training for both supply-side or demand-side energy conservation 
measures (“ECMs”); and  
 

D. ESCO has identified energy and operational savings opportunities at the Customer’s 
Facilities as identified in Exhibit C: Scope of Work, and has estimated program costs to implement the 
recommended ECMs and presented an overall potential energy cost and consumption savings for 
implementing the ECM recommendations as identified in Exhibit D: Performance Guarantee; and 

 
E. Based on the information provided by ESCO, Customer’s staff has determined that the 

cost to the Customer will be less with the proposed energy savings improvements; and 
 
F. Pursuant to California Government Code section 4217.12, Customer held a regularly 

scheduled public hearing on ___________________________, 2013, for which two (2) weeks advance 
public notice was given regarding this Contract and its subject matter; and 

 
G. Based upon the foregoing findings and public hearing, the Customer has determined that 

entering into this Contract to implement the ECM recommendations is in the best interests of the 
Customer and that California Government Code section 4217.10 et seq., allows the Customer to enter 
into this Contract with ESCO to implement the recommended ECMs; and 

 
H. Customer, by adoption of Resolution No. __________ at its public hearing on ________, 

2013, approved this Contract by and between ESCO and the Customer and authorized the City Manager 
to execute this Contract on behalf of the Customer. 

 
NOW, THEREFORE, Customer and ESCO hereby agree as follows: 
 

ARTICLE 1– TERM 
 
1.1 Contract Term.  The term of this Contract shall commence on the Effective Date and end 

upon the Final Completion of the Project, unless terminated early in accordance with this Contract. 
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 1.2 Time for Substantial Completion.  ESCO projects it will achieve Substantial Completion of 
the Work within three hundred and sixty five(365) days from the Date of Commencement (“Contract 
Time”).  The Contract Time may be amended by the mutual written consent of the Parties.  The 
preliminary project schedule is presented in ExhibitE: Project Schedule (“Project Schedule”).  During 
the course of Project implementation, both Customer and ESCO shall perform their respective obligations 
in an expeditious manner that is consistent with the reasonable skill and care for the type of Project 
described in the Scope of Work and in keeping with the orderly progress of the Work pursuant to the 
Scope of Work. 

 
1.3 Date of Substantial Completion.  The date of Substantial Completion is the date certified 

by Customer by signing and dating the Certificate of Substantial Completion, which is attached hereto as 
Exhibit F: Certificate of Substantial Completion, provided by ESCO pursuant to Section 11.1. 

 
1.4 Date of Final Completion.  Shall be the date stated by Customer on the notice of 

acceptance of Work and Final Completion pursuant to Section 11.2. 
 

ARTICLE 2– CONTRACT SUM AND PAYMENTS 
 
2.1 Contract Sum.  The total of all payments to be paid by Customer to ESCO for the Project 

under this Contract shall be Three Million NineHundred Forty-Four Thousand Two Hundred Seventy 
Dollars ($3,944,270.00) (the “Contract Sum”). The Contract Sum shall be paid to ESCO by Customer in 
the form of monthly construction progress payments (“Progress Payments”).  The amount of each 
monthly Progress Payment shall be calculated based on of the percentage ESCO has completed the 
items delineated on a “Schedule of Values” during the course of the prior month.  The Schedule of Values 
will be developed by ESCO and provided to Customerwithin thirty (30) days of the Date of Completion. 
The Schedule of Values will be based upon the Contract Sum less the Project Mobilization Payment 
(defined below). 

 
2.2 Financing.  The Parties agree that financing shall be obtained through a third party 

selected by Customer after requests for proposals for tax-exempt capital lease financing have been 
solicited.  ESCO shall be responsible for soliciting applications from third party lenders at its sole cost and 
expense.Prior to sending out a request for proposals document to solicit applications, ESCO shall obtain 
City approval of said document and make any changes requested by the City.   

 
2.3 Finance Contingency.  The Parties agree that this Contract, and the obligations of 

Customer hereunder, are expressly contingent on Customer securing financing to complete the Project 
through terms acceptable to Customer, including financing for payments to ESCO as provided in this 
Contract.  Customer shall have thirty (30) calendar days from the Effective Date to obtain the necessary 
financing.  If financing is not secured by Customer within such period, for any reason, this Contract shall 
be null and void unless the Parties mutually agree in writing to extend the period, to allow Customer to 
acquire financing.  It is acknowledged and agreed that ESCO will not commence performance of the 
Work unless and until financing has been secured by Customer. 

 
2.4 Payment Procedure.  The Progress Payments shall be taken from an escrow account set 

up in accordance with Customer’sproject financing agreement. ESCO may submit “Payment Request 
Forms”along with a Schedule of Values for the applicable month, and payments shall be made to ESCO 
on a monthly basis during construction. After approving the Payment Request Form, Customer shall 
promptly forward the Payment Request Form to the escrow agent requesting payment to ESCO in an 
amount equal to the value of services rendered since the last Progress Payment.If any payment is over 
ten (10) days late from the due date stated on the invoice, ESCO reserves the right to terminate this 
Contract due to non-payment upon thirty (30) days prior written notice to Customer, unless the amount of 
the Progress Payment is in dispute pursuant to this Contract. 

 
2.5 Project Mobilization Payment.  Within ten (10) days of the Effective Date, Customer shall 

make paymentto ESCO for expenses incurred to date and project mobilization expenses (“Project 
Mobilization Payment”) in the amount of 10% of the total Contract Sum. 
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2.6 PASS Agreement.  For the initial one(1) yearbeginning at the Savings Guarantee 

Commencement Date, Customer shall receive the services as described in the Performance Assurance 
Support Services Agreement (“PASS Agreement”), which is attached hereto as Exhibit H: Performance 
Assurance Services Agreement, at no additional cost. Thereafter, the PASS Agreement shall 
automatically renew for a period of one (1) year, wherebyCustomer can maintain the current serviceor 
upgrade the level of service as provided for in the PASS Agreement. 

 
2.7 Withholding Payments.  Payments may be withheld if Customer finds there is an 

outstanding issue of: (1) Defective Work (defined below) not remedied, (2) claims filed by third parties, (3) 
failure of ESCO to make payments properly to the Subcontractor(s) or for labor, materials or equipment, 
or (4) repeated failure to carry out the Work in accordance with the Contract Documents.In the event that 
Customer disputes all or a portion of any Request for Payment, Customer shall provide ESCO a written 
notice and explanation of the basis for the dispute and the amount of the Request for Payment being 
withheld related to the dispute.  If any amount disputed by Customer is finally determined to be due to 
ESCO, either by agreement between the Parties or as a result of dispute resolution pursuant to Section 
10.1, it shall be paid to ESCO within ten (10) business days after such final determination.The Parties 
agree that it will not be a default of this Contract if Customer withholds Progress Payments pursuant to 
this Section 2.7.Nothing in this section prohibits Customer for disputing a payment after it has been made 
and seeking reimbursement. 

 
2.8 Waiver of Liens.  Upon request from Customer, ESCO shall provide Customer with 

Progress Payment waivers and releases for Work for which Customer has paid up to that date.  Within 
ten (10) business days receipt by ESCO of final payment for the Work (including payment of all 
Retainage), ESCO will provide Customer with a final, unconditional waiver and release. 

 
2.9 Release of Liens.  Final payment shall not become due until ESCO has delivered to 

Customer, in a form acceptable to Customer, a complete release of all liens arising out of this Contract 
covering all labor, materials, and equipment for which a lien could be filed, or a bond satisfactory to 
Customer to indemnify Customer against such lien. 

 
2.10 Retainage.  The Customer, or their designee, shall approve and pay each Request for 

Payment, less a retainage amount (“Retainage”) of five percent (5%) in accordance with California Public 
Contract Code section 7201, within sixty (60) calendar days after its receipt thereof.  A failure to timely 
approve and pay a Request for Payment hereunder shall be a material default by Customer under this 
Contract.  The Customer may make Progress Payments in full without Retainage at any time after fifty 
percent (50%) of the Work has been completed, as permitted pursuant to California Public Contract Code 
§9203. Upon Substantial Completion, the Retainage shall be reduced to two percent (2%) of the total 
Contract Amount, and ESCO shall invoice and Customer shall pay this amount.  Customer shall pay 
ESCO the remaining two percent (2%) Retainage upon achieving Final Completion. 

 
2.11 Final Payment.  The final Request for Payment may be made after Final Completion.  

Final Payment amount shall also include payment to ESCO for any remaining Retainage withheld by 
Customer.   

 
ARTICLE 3 – SCOPE OF WORK 

 
3.1 Exhibits.  ESCO agrees to provide and perform the ECMs set forth in the attached 

Exhibits which are listed below, attached hereto and incorporated fully herein by this reference:   
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Exhibit A Definitions 
Exhibit B Facilities 
Exhibit C Scope of Work 
Exhibit D Performance Guarantee 
Exhibit E Project Schedule 
Exhibit F Certificate of Substantial Compliance 
Exhibit G (not used) 
Exhibit H Performance Assurance Support Services 
Exhibit I Customer Responsibilities For Performance Guarantee 
Exhibit J Measurement & Verification Plan 
Exhibit K Performance Assurance Support Services 

 
3.2 Scope of Work.  The scope of ESCO’s work shall not exceed that set forth in ExhibitC: 

Scope of Work, except pursuant to a Change Order agreed to in writing by the Parties. 
 
3.3 Work Prior to Construction and Installation. 
 
(a) As soon as possible after the Effective Date, ESCO will proceed with the preparation of 

any necessary designs, drawings, and specifications related to the Scope of Work.   
 

(b) ESCO shall order the equipment identified in the Scope of Work, and any other 
necessary materials and supplies in order to meet the Project Schedule. 
 

(c) Customer shall designate a single-point representative with whom ESCO shall consult on 
a reasonable, regular basis and who is authorized to act on Customer’s behalf with respect to the Project 
design. Customer’s representative shall render decisions in a timely manner with regard to any 
documents submitted by ESCO and to other requests made by ESCO in order to avoid unreasonable 
delay in the orderly and sequential progress of ESCO’s design services.   
 

(d) Within ten (10) business days of ESCO’s request, Customer shall: 
 

(i) furnish all surveys or other information in Customer’s possession that describe 
the physical characteristics, legal limitations, and utility locations in and around the Project location; and 
 

(ii) supply ESCO with all relevant information in Customer’s possession, including 
any as-built drawings and photographs, of prior construction undertaken in the general area where the 
Work will be performed pursuant to the Scope of Work; and 
 

(iii) obtain or seek to obtain all easements, zoning variances, planning approvals, 
including any resolution of any environmental impact issues, and any other legal authorization regarding 
utilization of the Project location site essential to the execution of the Work. 
 

(e) In the event that any information is disclosed under this Section that constitutes a 
Change to the Work or is a Material Changed Condition, ESCO will provide notice to Customer within ten 
(10) calendar days after receipt of this information, and the Parties will meet and confer with respect to 
those Changes.  If Customer authorizes a Change Order, ESCO may be compensated for the reasonable 
additional costs as authorized by Customer, and shall receive an extension of Contract Time for 
performance, if necessary and approved by Customer, to perform the additional Work.  If the Parties are 
unable to agree on whether Customer’s disclosed information constitutes a Change to the Work or a 
Material Changed Condition, those disputes shall be resolved in accordance with Section 10.1. 
 

ESCO will prepare and submit all designs, drawings, and specifications to the Customer for 
review.  Customer shall review the documents and provide any comments in writing to ESCO within ten 
(10) business days after receipt of documents.  ESCO will incorporate appropriate Customer comments 
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into the final designs, drawings, and specifications, as applicable.  The terms and conditions of any permit 
approvals required for the Project will be provided. 

 
Customer shall agree to any nonmaterial changes to the designs, drawings, and specifications 

required by any governmental authority having jurisdiction over the Work.  The Contract Sum provided for 
in the Scope of Work may be increased by any additional actual costs incurred by ESCO due to a change 
required by a governmental authority and the time required to complete the Work pursuant to the Project 
Schedule will be increased by the number of additional days required to complete the Work because of a 
governmentally imposed change in the Project. 
 

(f) If during the design phase Customer requests changes or modifications to the Work 
identified in the Scope of Work or there are Material Changed Conditions, Customer shall be responsible 
for payment of the reasonable extra costs caused by such modifications or changes.  Valid basis for 
additional compensation or Contract Time extension include, but are not limited to: (a) Customer requests 
changes or modifications to the Project Scope of Work; (b) Customer caused delays during ESCO’s 
design work; (c) the discovery of subsurface or other site conditions that were not reasonably anticipated 
or disclosed as of the Effective Date; (d) the discovery of Hazardous Substances at the location of the 
Project; (e) changes to the Scope of Work required to obtain certain permits; (f) damage to any 
equipment or other Work installed by ESCO caused by the act or omission of Customer, its agents or 
employees; (g) changes or modifications to Scope of Work ordered by any governmental authority having 
jurisdiction over the Project; and (h) any other condition that would not reasonably have been anticipated 
by ESCO that modifies or changes the Scope of Work that increases the agreed upon Contract Sum or 
increases in the Contract Time needed to complete the Work identified in the Scope of Work.   
 

3.4 Work During Construction Phase.  Upon securing ApplicablePermits,ESCO will 
commence the construction of the Project in accordance with the Scope of Work.  The construction will be 
performed by ESCO or one or more licensed Subcontractors qualified to perform the Work.  The 
construction will be performed in accordance with all Applicable Laws and Applicable Permits. 
 

(a) ESCO’s Responsibilities During Construction Phase. 
 

(i) As an independent contractor to Customer, ESCO will be responsible for 
providing, or causing to be provided by ESCO’s Subcontractor(s), all labor, materials, equipment, tools, 
transportation, and other facilities and services necessary for the proper execution, construction, and 
completion of the Work as defined in the Scope of Work and any Change Orders.  ESCO is hereby 
required to purchase in advance all necessary materials and supplies for the construction of the Project in 
order to assure the prompt and timely delivery of the completed Work pursuant to the Project Schedule.  
ESCO will also be responsible for all means, methods, techniques, sequences, and procedures employed 
for the construction Scope of Work. 
 

(ii) ESCO will make commercially reasonable efforts to coordinate construction 
activities and perform the Work to minimize disruption to Customer’s operations at the Project location.  
ESCO will provide at least thirty (30) calendar days written notice to Customer of any planned power 
outages involving ESCO’s Work.  ESCO will cooperate with Customer in scheduling such outages, and 
Customer agrees to provide its reasonable approval of any scheduled outage that is necessary for the 
completion of the Project.  
 

(iii) ESCO will be responsible for initiating and maintaining safety precautions and 
programs in connection with its construction of the Project.  ESCO will take reasonable precautions for 
the safety of, and shall provide reasonable protection to prevent damage, injury, or loss to: (a) employees 
of ESCO and Subcontractors performing Work under this Contract; (b) ESCO’s property and other 
materials to be incorporated for the Project, under the care, custody, and control of ESCO or its 
Subcontractors; and (c) other property at or adjacent to the Project location not designated for removal, 
relocation, or replacement during the course of construction.  ESCO will not be responsible for 
Customer’s employees’ safety unless ESCO’s negligence in the performance of its Work is the proximate 
cause of the employee’s injury. 
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(iv) ESCO will obtain required building permits for Project construction. Customer will 

cooperate with ESCO in securing such permits.  
 

(v) At the Project location, ESCO will maintain in good order copies of: (a)  the 
Scope of Work;(b) any Change Orders;(c) this Contract and any amendments (with all attachments);(d) 
one record copy of all drawings, specifications, product data, samples, manufacturer’s operation & 
maintenance manuals; and (e) other pertinent construction-related documents. 
 

(vi) ESCO shall provide notice to Customer of any scheduled test(s) of installed 
equipment, and Customer or its designees shall have the right to be present at any or all such tests 
conducted by ESCO, any Subcontractor, or manufacturers of the equipment.  ESCO shall be responsible 
for correcting or adjusting all deficiencies in systems and equipment operations that ESCO provided and 
installed that may be observed during equipment commissioning procedures. 
 

(vii) The following duties shall be performed by ESCO: 
 

A. Organize and conduct a pre-construction meeting with the Customer and each 
Subcontractor. 
 

B. Organize and conduct regularly scheduled progress meetings throughout the 
installation period. 
 

C. Schedule and manage all Subcontractors and related work. 
 

D. Provide the Customer a single point of contact and responsibility for all Work 
related to the Project. 
 

E. Investigate and resolve design, construction, and field issues as they arise during 
the Project. 
 

F. Coordinate on-site Work, and schedule accordingly with Customer. 
 

G. Perform progress inspections throughout the installation period.  Provide the 
Customer with results of findings. 
 

H. Identify any existing Customer equipment that is found during implementation of 
the Work not to be functioning properly, and notify in writing to Customer. 
 

I. Provide regular status reports to the Customer. 
 

J. When appropriate, initiate a thorough inspection of the Work with the Customer 
and Subcontractor to determine Substantial Completion. 
 

K. Check, test, and start-up each item of equipment.   
 

L. Perform a point-by-point hardware commissioning of the ESCO installed EMS.  
Identify any EMS items that are not functioning properly, and include on the punch list. 
 

M. Identify any existing Customer equipment that is found during EMS 
commissioning not to be functioning properly, and notify Customer of such in writing. 
 

N. Perform a complete software/programming commissioning of the EMS.  Identify 
any EMS items that are not programmed per specification, and include on ESCO’s punch list. 
 

O. With the Customer and Subcontractor, perform final inspection of the Work. 
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P. Review Subcontractor invoices and authorize payment as appropriate. 

 
Q. Obtain or prepare final as-built documentation for the Project, and deliver to 

Customer.  Documentation shall include O&M manuals as appropriate, warranty information, and as-built 
drawings and related information. 
 

(b) Customer’s Responsibilities During Construction Phase. 
 

(i) Customer shall designate a representative authorized to act on Customer’s 
behalf with respect to Project construction or equipment installation. Customer may from time to time 
change the designated representative and shall provide electronic or written notice to ESCO of such 
change.  Any independent review of the construction shall be undertaken at Customer’s sole expense, 
and it shall be performed in a timely manner so as to not unreasonably delay the orderly progress of 
ESCO’s Work.  Any independent review of the construction by Customer shall not relieve ESCO of any of 
its obligations or responsibilities hereunder. 
 

(ii) Customer shall provide a temporary staging area for ESCO, or its 
Subcontractors, to use during the construction phase to store and assemble equipment for completion of 
the Work, if needed.  Customer will provide sufficient space at the Facilities for the performance of the 
Work and the installation, storage, and operation of any equipment and materials and will take reasonable 
steps to protect any such equipment and materials from harm, theft and misuse. Customer shall provide 
access to the Facilities, including parking permits and identification tags, for ESCO and Subcontractors to 
perform the Work hereunder during regular business hours.  Customer shall not unreasonably restrict 
ESCO’s access to Facilities to make emergency repairs or corrections as it may determine are needed. 
 

(iii) Customer will provide ESCO and its Subcontractors with reasonable access to 
the Facilities to perform the Work, including without limitation, access to perform Work on Saturdays, 
Sundays, legal holidays, and non-regular working hours upon advance notice and consent of Customer. 
Customer shall be provided with advance notice of any Work performed on a Saturday, Sunday, legal 
holiday or during non-regular working hours and such Work shall be at no extra cost to Customer without 
Customer’s advance written notice. 

 
ARTICLE 4 – CHANGES IN THE WORK 

 
4.1 Change Orders.  Customer may request order changes in Work consisting of additions, 

deletions or modifications, whereby, the Contract Sum and Contract Time shall be adjusted accordingly. 
A Change Order shall also be executed between the Parties when there are Material Changed 
Conditions.  Such changes in the Work shall be authorized by written Change Order that shall be mutually 
agreed to and signed by Customer and ESCO. The Change Order shall state the change or modification 
to the Scope of Work, any additional compensation to be paid, any extension of Contract Time to be 
granted, if needed, to ESCO to perform subject to such change or modification.  ESCO may, at its 
election, suspend performance of that portion of the Work affected by any proposed Change Order until 
an agreement has been reached with the Customer regarding the Change Order.  ESCO will use its 
reasonable efforts to continue other portions of the Work not affected or impacted by such proposed 
Change Order until such time as the Change Order is resolved.  The Parties shall negotiate in good faith 
and use their best efforts to execute any Change Order, and any Change Order must be fully executed in 
writing by Customer and ESCO prior to any actual changes being implemented. 

 
Notwithstanding anything to the contrary contained in the Contract Documents, changes to the 

Contract Sum and Contract Time shall be changed only by Change Order. 
 
4.2 Customer Delay.  In the event of any suspension or delay due to the acts or omissions of 

Customer or Customer directives to stop Work, through no fault of ESCO, the Contract Time for 
Substantial Completion shall be extended to reflect such period of interruption.  
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4.3 Change Orders Requiring Additional Compensation.  If during construction Customer 

requests changes or modifications to the Work identified in the Scope of Work, there are Excusable 
Delays, Customer shall be responsible for payment of the reasonable extra costs actually caused by such 
modifications or changes and ESCO may be entitled to additional compensation for the following reasons, 
that include, but are not limited to: (A) Customer requests changes or modifications to the Scope of Work 
during the construction phase of the Project; (B) Customer caused delays during ESCO’s construction 
Work; (C) discovery of subsurface or other site conditions that were not reasonably anticipated or 
disclosed prior to the commencement of the Work; (D) discovery of Hazardous Substances at the Project 
location; (E) changes or modifications to the Scope of Work required to obtain required permits and 
approvals as required by any governmental authority having jurisdiction over the Project; (F) damage to 
any equipment or other Work installed by ESCO caused by the act or omission of Customer, its agents or 
employees; (G) changes or modifications to the Scope of Work ordered by any governmental authority 
having jurisdiction over the Project; and (H) any other condition that would not reasonably have been 
anticipated by ESCO, that modifies or changes the Scope of Work or the Contract Sum.ESCO shall 
calculate the energy impact of any Customer change orders.  ESCO must supply sufficient 
documentation to prove the reasonable extra costs that will actually be incurred.  The cost or credit to 
Customer from a change in the Work shall be determined by mutual agreement and, in the absence of a 
mutual agreement being reached within a reasonable amount of time after the request for such Change 
Order was made, resulting in a necessary suspension or delay of Work, the cost or credit to Customer 
shall be decided by the dispute resolution process as provided in the Contract Documents. 
 

4.4 Change Orders Requiring Additional Time / Excusable Delays. If during construction 
Customer requests changes or modifications to the Work identified in the Scope of Work or there are 
Material Changed Conditions, the Parties agree that a reasonable extension of Contract Time to the 
Project Schedule may be necessary to perform such modifications or changes.  In addition, if ESCO is 
delayed at any time in the progress of the Work for any reason beyond its control, including, but not 
limited to, any Excusable Delay, then the targeted dates set forth in the Project Schedule shall be 
reasonably extended by a Change Order.  Prior to the extension of such dates, ESCO will use reasonable 
efforts to make up such delays, including authorizing overtime payments; provided that Customer has 
issued a Change Order authorizing any such overtime payment and has specifically agreed to pay all 
costs, including administrative charges and expenses, associated therewith. 

 
4.5 Material Changed Conditions/ Conditions Beyond ESCO’s Control.  ESCO will provide 

written notice to Customer of any Material Changed Condition, within ten (10) Business Days of ESCO’s 
first discovery of such Material Changed Condition.  In the event that ESCO’s notice concerns 
unanticipated subsurface conditions, including soil conditions, or Hazardous Substances, ESCO will not 
disturb the condition until said notice has been given to Customer, and Customer has had a reasonable 
opportunity to investigate the condition.  If there is a disagreement between Customer and ESCO as to 
whether a Change Order should be issued and executed because of the Material Changed Condition, 
those disputes shall be resolved in accordance with the provisions of Section 10.1.  Pending the 
resolution of any dispute between ESCO and Customer concerning a Material Changed Condition, ESCO 
reserves the right to suspend Work pending the resolution of the dispute. 

 
4.6 Minor Changes to Scope of Work.  ESCO shall have authority to make minor changes 

that do not change the total Contract Sum and are consistent with the intent of the Scope of Work, as 
amended by Change Order, without prior notice to Customer.  ESCO will either promptly inform 
Customer, in writing, of any minor changes made during the implementation of the Project, or make 
available to Customer at the site a set of as-built drawings that will be kept current to show those minor 
changes. 
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ARTICLE 5 – GENERAL CUSTOMER OBLIGATIONS 
 
5.1 Permits and Approvals.  Customer will cooperate fully with and assist ESCO in obtaining 

ApplicablePermits required for the Project.  ESCO is responsible for obtaining permits and approvals, 
required for the building, installation, and start-up of the Work, as well as any permits or fees which are 
the responsibility of ESCO under this Contract.  Except for approvals, permits and fees, which are the 
responsibility of ESCO under the Contract Documents, Customer shall secure and pay for necessary 
approvals, easements, assessments and charges required for the use or occupancy of permanent 
structures or permanent changes in facilities. 

 
5.2 Right to Terminate.  If with the Warranty Period (defined below), ESCO fails to correct 

Work that is defective or not in accordance with the requirements of the Contract Documents or 
reasonable industry standards (“Defective Work”) or repeatedly fails to carry out the Work in accordance 
with the Contract Documents, Customer may terminate this Contract or order ESCO to, stop the Work, or 
any portion thereof, until the cause for such order has been eliminated  after giving seven (7) days prior 
written notice to ESCO, and if ESCO does not correct or diligently commence to correct such failure 
within such notice period. However, the right of Customer to stop the Work shall not give rise to a duty on 
the part of Customer to exercise this right for the benefit of ESCO or any other person or entity. 

 
5.3 Provision of Information.  Information necessary for ESCO to perform Work which is 

under Customer’s control shall be furnished by Customer with reasonable promptness as requested by 
ESCO. 

 
5.4 Notice of Restrictions.  Customer shall notify ESCO in writing of any or all uses or 

restrictions in usage of all areas of the Facilities. 
 
5.5 Additional Customer Obligations.  The foregoing are in addition to any other duties and 

responsibilities of Customer set forth herein or in any other Contract Documents, including but not limited 
to those duties and responsibilities set forth in Exhibit I.  

 
ARTICLE 6 – GENERAL ESCO OBLIGATIONS 

 
6.1 Coordination During Installation.  ESCO shall make commercially reasonable efforts to 

coordinate the activities of ESCO and ESCO’s Subcontractors and suppliers with those of Customer, its 
employees, and agents. 

 
6.2  ESCO Supervision.  ESCO shall supervise and direct the Work, using ESCO'S skill and 

attention. ESCO shall be solely responsible for and have control over means, methods, techniques, 
sequences and procedures and for coordinating all portions of the Work under the Contract, unless 
Contract Documents give other specific instructions concerning these matters. 

 
6.3 Project Meetings/Status Updates.  ESCO will meet with Customer to review equipment, 

scope of work, and installation plans that relate to the design and construction of the Project.  Also during 
the course of the Work, ESCO will periodically provide reports to the Customer of the general status and 
progress of the Work. 

 
6.4 ESCO Expenses.  Unless otherwise provided in the Contract Documents, ESCO shall 

provide and pay for labor, materials, tools, equipment and machinery necessary for the proper execution 
and completion of the Work. 

 
6.5 Taxes.  Unless otherwise provided in the Contract Documents, ESCO shall pay sales, 

consumer, use, and other similar taxes which are legally enacted when bids are received or negotiations 
concluded, whether or not effective or merely scheduled to go into effect, and shall secure and pay for the 
building permit and other Applicable Permits, licenses and inspections necessary for proper execution 
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and completion of the Work. 
 
 
6.6 Compliance with Laws.  ESCO shall comply with and give notices required by Applicable 

Laws bearing on performance of the Work. 
 
6.7 Management of Project Location.  ESCO shall keep the premises and surrounding areas 

free from accumulation of waste materials or rubbish caused by operations under the Contract. At 
completion of the Work, ESCO shall remove from and about Project waste materials, rubbish, ESCO’s 
tools, equipment, machinery and surplus material. 

 
6.8 Customer Access.  ESCO shall provide Customer access to the Work in preparation and 

progress wherever located. 
 
6.9 Intellectual Property Expenses.  ESCO shall pay all royalties and license fees, shall 

defend suits or claims for infringement or patent rights granted under United States laws, and shall hold 
Customer harmless from loss on account thereof.Notwithstanding anything to the contrary herein, in no 
event shall ESCO be liable for: (i) any claim of infringement based on the use of ESCO material for a 
purpose other than that for which it was sold by ESCO, or (ii) products supplied according to a design 
other than that of ESCO and which is required by the Customer, or (iii) combination of a product with 
another product not furnished hereunder. Material manufactured to Customer’s designs or specifications 
are sold with no warranty against infringement. 

 
ARTICLE 7 -EVENTS OF DEFAULT 

 
7.1 Events of Default by Customer.  Each of the following events or conditions shall 

constitute an Event of Default by Customer: 
 

(a) any failure by Customer to perform or comply with this Contract, including breach of any 
covenant contained herein, and such failure continues for thirty (30) calendar days after notice to 
Customer demanding that such failure to perform be cured; provided that (a) such failure to perform shall 
not be deemed an Event of Default hereunder if it is due to an event of Force Majeure; and (b) if such 
cure cannot be effected in thirty (30) calendar days, Customer shall be deemed to have cured the default 
upon the commencement of a cure within thirty (30) calendar days and diligent subsequent completion 
thereof; or 
 

(b) any representation or warranty furnished by Customer in this Contract which was 
knowingly false or misleading in any material respect when made; or 
 

(c) any failure by Customer to pay any amount to ESCO which is not paid within ten (10) 
business days after written notice from ESCO that the amount is past due. 
 

7.2 Events of Default by ESCO.  Each of the following events or conditions shall constitute an 
Event of Default by ESCO: 
 

(a) any failure by ESCO to perform or comply with this Contract, including breach of any 
covenant contained herein, and such failure continues for thirty (30) calendar days after notice to ESCO 
demanding that such failure to perform be cured; provided that (a) such failure to perform shall not be 
deemed an Event of Default hereunder if it is due to an event of Force Majeure, and (b) if such cure 
cannot be effected in thirty (30) calendar days, ESCO shall be deemed to have cured the default upon the 
commencement of a cure within thirty (30) calendar days and diligent subsequent completion thereof; or 

 
(b)any representation or warranty furnished by ESCO in this Contract which was false or 

misleading in any material respect when made. 
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7.3 Remedies upon Default by Customer.  If an Event of Default by Customer occurs, ESCO 
will be entitled to obtain any available legal or equitable remedies through arbitration proceedings 
instituted pursuant to Section 11.1including, without limitation, terminating this Contract or recovering 
amounts due and unpaid by Customer, or damages which shall include ESCO’s reasonable, actual, direct 
out-of-pocket losses incurred by reason of such Event of Default and any cost of funding; loss of 
anticipated payment obligations; reasonable legal fees and arbitration costs; and any payment or delivery 
required to have been on or before the date of the Event of Default and not made, including Interest on 
any sums due, and losses and costs incurred as a result of terminating this Contract and all costs and 
expenses reasonably incurred in exercising the foregoing remedies. 
 

7.4 Remedies Upon Default by ESCO.  If an Event of Default by ESCO occurs, Customer 
shall be entitled to obtain any available legal or equitable remedies through arbitration proceedings 
instituted pursuant to Section 10.1 including, without limitation, terminating this Contract, or recovering 
amounts due and unpaid by ESCO or damages, which shall include Customer’s reasonable, actual, direct 
out-of-pocket losses incurred by reason of such Event of Default; reasonable legal fees and arbitration 
costs; and any payment or delivery required to have been paid on or before the date of the Event of 
Default and not made, including interest on any sums due, and losses and costs incurred as a result of 
terminating this Contract and all costs and expenses reasonably incurred in exercising the foregoing 
remedies. 
 

ARTICLE 8 - SUBCONTRACTORS 
 

8.1  Authority to Subcontract.  ESCO may delegate its duties and performance under this 
Contract, and shall have the right to enter into agreements with any Subcontractors and other service or 
material providers as ESCO shall select in its discretion to perform the Work hereunder.  ESCO shall not 
be required to enter into any subcontracts with parties whom ESCO has not selected or subcontractors 
whom ESCO has objection to using. 

 
8.2  Subcontractors Bound by Contract Terms.  If requested in writing by Customer, ESCO 

shall furnish in writing to Customer the names of the Subcontractors to whom ESCO plans to award 
Work. Contracts between ESCO and Subcontractors shall (a) require each Subcontractor, to the extent of 
the Work to be performed by the Subcontractor, to be bound to ESCO by the terms of the Contract 
Documents, and to assume all the obligations and responsibilities which ESCO, by the Contract 
Documents, assumes toward Customer, and (b) allow to the Subcontractor the benefit of all rights, 
remedies and redress afforded to ESCO by these Contract Documents. 
 

8.3Prompt Payment of Subcontractors.ESCO shall promptly pay, when due, all amounts payable 
for labor and materials furnished in the performance of this Contract so as to prevent any lien or other 
claim under any provision of the law from arising against any Customer property, against ESCO’s rights to 
payments hereunder, or against Customer.   

 
8.4 Responsibility.  ESCO shall, at all times, be responsible for the negligent acts, errors or 

omissions of its Subcontractors and agents.  Nothing in this Contract shall constitute any contractual 
relationship between any others and the Customer or any obligation on the part of the Customer to pay, 
or to be responsible for the payment of, any sums to any Subcontractors.  

 
8.5 Prevailing Wages.  All employees of ESCO and ESCO’s Subcontractors performing Work 

for this Project shall be paid the per diem prevailing wages for the employee’s job classification in the 
locality in which the Work is performed, in accordance with the requirements of California Labor Code 
section 1771. 
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ARTICLE 9 - OWNERSHIP AND LICENSE OF CERTAIN PROPERTY AND EXISTING EQUIPMENT 
 

9.1 Ownership of Certain Proprietary Property Rights.Except as expressly provided herein, 
Customer shall not, by virtue of this Contract, acquire any rights or interest in any formulas, patterns, 
devices, software, inventions or processes, copyrights, patents, trade secrets, other intellectual property 
rights, or similar items of property which are or may be used in connection with the Work.  ESCO shall 
own all inventions, improvements, technical data, models, processes, methods, and information and all 
other work products developed or used in connection with the Work under this Contract, including all 
intellectual property rights therein. 
 

Solely in connection with the Facilities, ESCO grants to Customer a limited, perpetual, royalty-
free, non-transferrable license for any ESCO intellectual property rights necessary for Customer to 
operate, maintain, and repair any modifications or additions to Facilities, or equipment delivered, as a 
result of the Work. 
 

All data, reports, proposals, plans, specifications, flow sheets, drawings, and other products of the 
Work furnished directly or indirectly, in writing or otherwise, to Customer by ESCO under this Contract 
shall remain the joint property of ESCO and Customer. 
 

9.2  Ownership of any Existing Equipment. Ownership of any equipment and materials 
presently existing at the Facilities at the time of execution of this Contract shall remain the property of the 
Customer even if it is replaced or its operation made unnecessary by work performed by ESCO pursuant 
to this Contract.  If applicable, ESCO shall advise Customer in writing of all equipment and materials that 
will be replaced at the Facilities and Customer shall, within twenty (20) business days of ESCO’s notice, 
designate in writing to ESCO which replaced equipment and materials should not be disposed of off-site 
by ESCO (the “Retained Items”).  Customer shall be responsible for and designate the location and 
storage for the Retained Items.  ESCO shall be responsible for the disposal of replaced equipment and 
materials, except for the Retained Items.  ESCO shall use commercially reasonable efforts to remove the 
Retained Items in such a manner as to avoid damage thereto, or if it is unreasonable to avoid damage 
altogether, to minimize the damage done.   

 
ARTICLE 10 – DISPUTE RESOLUTION 

 
10.1 Agreement to Arbitrate.  To the extent allowed by applicable law, any controversy or 

claim arising out of or relating to this Contract, or Contract Documents, or any breach thereof, shall be 
settled by binding arbitration in accordance with the Construction Industry Arbitration Rules of the 
American Arbitration Association, and judgment upon the award rendered by the arbitrator(s) may be 
entered in any court having jurisdiction thereof.The arbitration proceeding location shall be in the County 
of Stanislaus. 

 
 
10.2 Attorneys’ Fees. The prevailing Party in any action or arbitration proceeding brought to 

enforce the terms of this Contract or arising out of this Contract (including actions to enforce an arbitration 
award) may recover its reasonable costs and attorneys’ fees expended in connection with such an action 
or arbitration proceeding from the other Party. 
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ARTICLE 11 - PROJECT COMPLETION 

 
11.1 Substantial Completion / Reduction of Retainage.  At the time the Work is substantially 

complete in conformance with the Scope of Work and this Contract, ESCO will supply to Customer a 
written Certificate of Substantial Compliance. Customer shall within ten (10) business days of receipt of 
the Certificate of Substantial Compliance, review the Work for the sole purpose of determining that it is 
substantially complete and in substantial conformance with the Scope of Work, this Contract and any 
Change Orders.  If Customer determines that all Work is substantially complete in conformance with the 
Scope of Work and any Change Orders, Customer will sign and return the Certificate of Substantial 
Compliance to ESCO acknowledging and agreeing: (a) that the Work is substantially complete in 
accordance with the Scope of Work so Customer can occupy or utilize the Work for its intended use; and 
(b) the date of such Substantial Completion; (c) that from the date of Substantial Completion Customer 
will assume responsibility for the security of, insurance coverage for, maintenance, utilities for, and 
damage to or destruction of the Work. Customer agrees that approval of the Certificate of Substantial 
Compliance shall not be unreasonably withheld, delayed or conditioned.  Title to any and all of the 
materials and equipment installed shall pass from ESCO to Customer upon the date of Substantial 
Completion, and Customer shall promptly thereafter record a notice of completion or notice of acceptance 
in the office of the county recorder in accordance with California Civil Code section 9204.  At such time, 
Retainage withheld by Customer shall be reduced to two percent (2%), in accordance with Section 2.10, 
and the value of the bonds shall be reduced to the amount of Retainage in accordance with Section 14.3. 
 

11.2 Final Completion.  When ESCO considers the Work to be fully complete in accordance 
with the Scope of Work, ESCO will notify the Customer that the Work is fully complete and ready for final 
inspection. The Customer shall inspect the Work to verify the status of Final Completion within ten (10) 
business days after its receipt of ESCO’s certification that the Work is complete.  If Customer does not 
respond within this period or request in writing a commercially reasonable amount of time to verify the 
status of Final Completion, the Work shall be deemed fully completed.  If Customer determines that any 
Work is incomplete or defective, Customer shall promptly notify ESCO in writing of such incomplete or 
defective Work, itemizing and describing such remaining items with reasonable particularity.  ESCO will, 
in a reasonable amount of time, complete any incomplete items or remedy defective items after which 
ESCO shall provide written notice to the Customer that the Work is fully complete. Customer shall re-
inspect all Work completed or remedied by ESCO within ten (10) business days of ESCO’s notice that the 
Work is complete.  When the Customer agrees that the Work is fully completed in accordance with the 
Scope of Work, Customer shall give ESCO written notice of acceptance of the Work and Final Completion 
and will issue a certificate of Final Completion to ESCO.  At that time, Customer shall pay ESCO any 
remaining Contract Sum due and any outstanding Retainage being withheld by the Customer.  Customer 
agrees that issuance of the certificate of Final Completion shall not be unreasonably withheld, delayed or 
conditioned.   
 

ARTICLE 12– WARRANTY 
  12.1  Warranty.  ESCO warrants to Customer that material and equipment furnished under this 

Contract will be of good quality and new, unless otherwise specifically required or permitted by this 
Contractfor a period of one (1) year from the date of Final Completion (“Warranty Period”).  ESCO further 
warrants that its workmanship provided hereunder, including its Subcontractors’ workmanship, shall be 
free of material defects during the Warranty Period (“ESCO Warranty”).  All warranties hereunder, 
including without limitation those for defects, whether latent or patent, in design, engineering, or 
construction, shall terminate after the Warranty Period; and thereafter, ESCO will have no liability for 
breach of any warranty or for any latent or patent defect of any kind pursuant to California Code of Civil 
Procedure sections 337.15 and 338.  Equipment and material warranties that exceed the Warranty Period 
shall be provided directly by the equipment or material manufacturers and such warranties shall be 
assigned directly to the Customer, after the one (1) year period.  During the Warranty Period, ESCO shall 
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be the Customer’s agent in working with the equipment and material manufacturers in resolving any 
equipment or material warranty issues.  Other than for lamps and ballasts, any defects that are 
discovered within the Warranty Period shall be corrected by ESCO or ESCO’s Subcontractors at no 
expense to Customer.  ESCO will correct its defects, or ESCO will work with the equipment or material 
manufacturer as the Customer’s agent to facilitate the manufacturer’s correction of the equipment or 
material defect.  For typical industry standard lamp and ballast failures during the Warranty Period, the 
Customer will replace such failed lamps/ballasts with replacement stock provided by ESCO, provided, 
however, that Customer shall return the failed lamps/ballasts to the manufacturer in order to ensure that 
sufficient quantities of replacement stock are available during the Warranty Period.  Such warranty 
services shall be performed in a timely manner and at the reasonable convenience of the Customer.  
ESCO’sWarranty expressly excludes any remedy for damage or defect caused by improper use, improper 
or inadequate maintenance, operation of the installed equipment by users other than ESCO or its 
Subcontractors, corrosion, erosion, deterioration, abuse, modifications or repairs not performed by an 
authorized ESCO Subcontractor, improper operation, or normal wear and tear under normal usage.  If a 
warranty issue arises on any equipment or material installed after the Warranty Period, and the 
equipment or material has a warranty period that exceeds one (1) year, the Customer shall contact the 
manufacturer directly to resolve such warranty issues and Customer acknowledges that the manufacturer 
shall have sole responsibility for such issues. 
 
THE FOREGOING WARRANTIES AND REMEDIES ARE EXCLUSIVE AND IN LIEU OF ALL OTHER 
WARRANTIES AND REMEDIES WHETHER STATUTORY, EXPRESS OR IMPLIED (INCLUDING ALL 
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR PARTICULAR PURPOSE AND ALL 
WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OR TRADE). 
 

ARTICLE 13 – PROTECTION OF PERSONS AND PROPERTY 
 
13.1 ESCO shall be responsible for initiating, maintaining, and supervising all safety 

precautions and programs in connection with the performance of the Contract. ESCO shall take 
reasonable precautions for safety of, and shall provide reasonable protection to prevent damage, injury or 
loss to (a) employees on the Work and other persons who may be affected thereby, (b) the Work and 
materials and equipment to be incorporated therein, and (c) other property at the site or adjacent thereto. 

 
13.2 ESCO shall give notices and comply with Applicable Laws bearing on safety of persons 

and property and their protection from damage, injury or loss.  
 
13.3 The Scope of Work or service to be performed by ESCO pursuant to this Contract, and 

the compensation to be paid to ESCO hereunder for Work or services performed, expressly exclude any 
Work or service of any nature associated or connected with the identification, abatement, cleanup, control 
or removal of environmentally Hazardous Substances beyond what is specifically defined and identified in 
Exhibit C of this Contract. Customer agrees that all duties and obligations in connection with any 
Hazardous Substances located in or on the premises, other than those defined in Exhibit C, are strictly 
the responsibility of Customer. Customer warrants and represents to the best of Customer’s knowledge 
there are no Hazardous Substances in or on the premises which will affect, be affected by, come in 
contact with, or otherwise impact upon or interfere with the Work to be performed by ESCO pursuant to 
this Contract.ESCO shall comply with all Applicable Laws in connection with the use, handling, and 
disposal of any Hazardous Substances in the performance of its Work.   

 
13.4 Should ESCO become aware or suspect the presence of Hazardous Substances beyond 

those to be addressed in Exhibit C during performance of its Work under this Contract, ESCO will be 
authorized to cease Work in the affected area immediately, and will promptly notify Customer of the 
conditions discovered. Should ESCO stop Work because of the discovery or suspicion of Hazardous 
Substances, the time for performance of ESCO’S Work or service will be extended to cover the period 
required for abatement, cleanup, or removal of the Hazardous Substances. ESCO will not be held 
responsible for any claims, damages, costs, or expenses of any kind associated with the period during 
which ESCO has stopped Work as a result of Hazardous Substances.  
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13.5 If Hazardous Substances are discovered, Customer, at its sole discretion, may elect to 

terminate this Contract.  If Customer does not elect to terminate this Contract, Customer will be 
responsible for taking all necessary steps to correct, abate, clean up, or control Hazardous Substances 
not addressed by ESCO in Exhibit C in accordance with all Applicable Laws. Customer specifically 
agrees, to the extent allowed by state law, to indemnify and to hold ESCO, its officers, agents and 
employees harmless from and against any and all claims, demands, damages, or causes of action in any 
way arising out of the release of Hazardous Substances into the air, soil, or any water system or water 
course, or any actions taken in connection with same, or any failure to act, unless caused by the 
negligence or willful misconduct of ESCO or ESCO’s employees, Subcontractors, agents or 
representatives. 
 

ARTICLE 14 -INDEMNIFICATION / INSURANCE / BONDS 
 
14.1 Indemnification. To the full extent permitted by Applicable Laws, each Party shall 

indemnify, hold harmless, release and defend the other Party, its officers, employees, and agents from 
and against any and all actions, claims, demands, damages, disabilities, fines, penalties, losses, costs, 
expenses (including consultants’ and reasonable attorneys’ fees and other defense expenses) and 
liabilities of any nature (“Losses”) that may be asserted by any person or entity, in whole or in part arising 
out of that Party’s performance or activities hereunder, including the performance or activities of other 
persons employed or utilized by that Party in the performance of this Contract, excepting liabilities due to 
the negligence or willful misconduct of the indemnified Party.  Except to the extent of the negligence or 
willful misconduct of Customer, or its agents, representatives, employees, officers, directors or assigns, 
ESCO shall indemnify and hold harmless Customer, and agents and employees thereof from and against 
all third party claims, damages, losses and expenses, including, but not limited to, reasonable attorney's 
fees, arising out of or resulting from performance of the Work provided that such claim, damage, loss or 
expense is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible 
property (other than the Work itself), but only to the extent caused in whole or in part by acts or omissions 
of ESCO, a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they 
may be liable.  This indemnification obligation shall continue to bind the Parties after the termination of 
this Contract. 

 
NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED HEREIN, ESCO SHALL 

NOT BE LIABLE IN CONTRACT, IN TORT (INCLUDING NEGLIGENCE OR STRICT LIABILITY) OR 
OTHERWISE FOR ANY SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES 
WHATSOEVER, EXCEPT FOR SUCH DAMAGES ASSOCIATED WITH THIRD PARTY CLAIMS FOR 
PERSONAL INJURY, DEATH, OR PROPERTY DAMAGE, OR AS REQUIRED BY LAW. The remedies of 
Customer set forth herein are exclusive where so stated and the total cumulative liability of ESCO with 
respect to this Contract or anything done in connection therewith, such as the use of any product covered 
by or furnished under this Contract, whether in contract, in tort (including negligence or strict liability) or 
otherwise, shall not exceed the Contract Sum, excluding third party claims for personal injury, death or 
property damage or as may be required by law. 

 
14.2 ESCO Insurance.  ESCO shall maintain adequate levels and types of insurance coverage 

appropriate to its business and profession and as may be required by Applicable Laws and the Contract 
Documents. Such insurance shall be in companies authorized to do business in California with an A.M. 
Best’s rating of at least A- VII and as a minimum shall include (a) Workers’ Compensation and Employer’s 
Liability at statutory limits, (b) Automobile Liability covering all owned, hired and other non-owned vehicles 
with limits of not less than $1,000,000 per accident, (c) Commercial General Liability covering public 
liability, property damage and completed operations with limits not less than $2,000,000 per occurrence, 
(d) Professional Liability insurance with limits of not less than $2,000,000 per occurrence and $2,000,000 
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in the aggregate, and (e) Excess Liability insurance with limits of not less than $2,000,000 per occurrence 
and $2,000,000 in the aggregate. Certificates of such insurance shall be provided to Customer prior to 
commencement of the Work.ESCO shall provide Customer at least thirty (30) days’ prior written notice of 
the cancellation, non-renewal (without replacement) or material reduction of coverage or limits of any 
policy of insurance referred to herein.  The Commercial General Liability and Automobile Liability policies 
shall (x) name Customer, its electedand appointed councils, boards, commissions, officers, agents, 
employees and representatives as additional insureds by endorsement,but only with respect to liability 
arising out of operations of ESCO on behalf of Customerwhere required by written contract (Customer, by 
way of policy language, is granted additional insured status on the Excess Liability Insurance which 
follows the underlying insurance) on CG 2033 (07/04) with respect to ongoing operations, together with 
CG 2037 (07/04) for completed operations; (y) be primary with respect to any insurance or self-insurance 
programs covering Customer and Customer’s employees, representatives, officers, commissions, 
councils, and agents; and (z) contain standard separation of insured provisions.  The completed 
operations coverage will continue for a period of three (3) years after the date of Final Completion. 

 
14.3 Payment and Performance Bonds.  ESCO shall provide payment and performance bonds 

for 100% of the Contract Sum to secure the faithful performance of the Work, compliance with the terms 
of this Contract and to insure ESCO’S payment obligations to its Subcontractors and suppliers related to 
the Work. Notwithstanding any provision to the contrary herein, any payment and performance bonds 
associated with this Contract guarantee only the performance of the installation portion of the Contract, 
and shall not be construed to guarantee the performance of: (a) any efficiency or energy savings 
guarantees, (b) any support or maintenance service agreement, or (c) any other guarantees or warranties 
with terms beyond one (1) year in duration from Final Completion of the Project.Suchbonds shall be 
maintained in full force and effect until Final Completion; provided that upon the achievement of 
Substantial Completion, the value of the bonds shall be reduced to the value of the Retainage then being 
withheld by Customer. Customer agrees that upon Final Completion, the bonds shall be released and all 
obligations arising thereunder shall be terminated. 

 
ARTICLE 15 – TERMINATION OF THE CONTRACT 

 
15.1 Termination for Cause.  If there is an Event of Default by either Party under this Contract, 

pursuant to Sections 7.1 or 7.2 unless such Event of Default has been cured within the applicable time 
periods for a cure set forth in Sections 7.1 or 7.2 in addition to all other remedies available under this 
Contract or Applicable Laws, the non-defaulting Party may terminate this Contract by providing seven (7) 
business days’ notice to the defaulting Party.  Upon termination of this Contract, each Party shall promptly 
return to the other all papers, materials, and property of the other held by such Party in connection 
herewith.  Each Party shall also assist the other in the orderly termination of this Contract as may be 
necessary for the orderly, non-disrupted business continuation of each Party.  If this Contract is so 
terminated, ESCO shall be entitled to payment for Work satisfactorily performed, earned profit and 
overhead, and costs incurred in accordance with this Contract up to the date of termination. 

 
15.2 Termination for Convenience.  Both ESCO and Customer have the right to terminate this 

Contract upon mutual written agreement by both Parties hereto.  If this Contract is so terminated by 
mutual agreement, ESCO shall be entitled to payment for all Work performed, earned profit and 
overhead, and costs incurred in accordance with this Contract up to the date of termination,together with 
the costs ESCO actually incurs in cancelling subcontracts or supply contracts entered into with respect to 
this Contract. 

 
15.3 Termination Not Exclusive Remedy.  Any remedies provided for in these Sections 15.1 

through 15.3 shall not be exclusive of any additional remedies available to a Party pursuant to this 
Contract, in equity or in the law. 

 
ARTICLE 16 – OTHER CONDITIONS AND PROVISIONS 

 
16.1  DOE Guidelines; Energy Policy Act.  As authorized by section 1605(b) of the Energy 

Policy Act of 1992 (42 U.S.C. §13385(B)) the U.S. Department of Energy has issued, and may issue in 
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the future, guidelines for the voluntary reporting of Greenhouse Gas emissions (“DOE Guidelines”).  
“Greenhouse Gases” shall mean those gases and other particles as defined in the DOE Guidelines.   

 
16.2  American Recovery and Reinvestment Act.  In the event Customer is using American 

Recovery and Reinvestment Act (“ARRA”) funding, in whole or in part, to pay for the Scope of Work set 
forth in this Contract, Customer acknowledges and agrees that the supplies and services hereunder are 
being procured and purchased under state or local procurement laws and ESCO is a “vendor” or 
“contractor” hereunder.  As such, Customer agrees that ESCO is not a recipient, grantee, awardee, sub 
recipient, subgrantee or subawardee of ARRA funds hereunder.   

 
16.3 Conditions Beyond the Control of the Parties.  In the event that any Party is delayed in, or 

prevented from, performing or carrying out its obligations under this Contract by reason of any event of 
Force Majeure, such circumstance shall not constitute an Event of Default, and such Party shall be 
excused from performance hereunder and shall not be liable to any other Party for or on account of any 
loss, damage, injury or expense resulting from, or arising out of, such delay or prevention. 
Notwithstanding the foregoing, no Party shall be excused from any payment obligations under this 
Contract as a result of an event of Force Majeure.  

 
16.4 Consents; Cooperation.  Whenever a Party’s consent, approval, satisfaction, or 

determination shall be required or permitted under this Contract, and this Contract does not expressly 
state that the Party may act in its sole discretion, such consent, approval, satisfaction, or determination 
shall not be unreasonably withheld, qualified, conditioned, or delayed, whether or not such a 
“reasonableness” standard is expressly stated in this Contract.  Whenever a Party’s cooperation is 
required for the other Party to carry out its obligations hereunder, each Party agrees that it shall act in 
good faith and reasonably in so cooperating with the other Party or its designated representatives or 
assignees or Subcontractors.  Each Party shall furnish decisions, information, and approvals required by 
this Contract in a timely manner so as not to delay the other Party’s performance under this Contract. 
 

16.5 Independent Contractor.  The Parties hereto agree that ESCO, and any agents and 
employees of ESCO, its Subcontractors or consultants, in the performance of this Contract, are 
independent contractors to Customer and shall act in an independent capacity and not as officers, 
employees, or agents of Customer. 

 
16.6 Severability.  If any provision of this Contract shall be held to be invalid, illegal, or 

unenforceable, the validity, legality and enforceability of the remaining provisions shall continue in full 
force and effect and shall be construed to give effect to the intent of this Contract.  If this Contract in its 
entirety is determined by a court to be invalid or unenforceable, this Contract shall automatically terminate 
as of the date of final entry of judgment. 

 
16.7 No Agency Relationship.  Nothing herein shall be deemed to establish a relationship of 

principal and agent between ESCO and Customer, or any of their respective agents or employees, and 
this Contract and the Contract Documents may not be construed as creating any form of legal association 
or arrangement that would impose liability upon one Party for the act or failure to act of the other Party. 

 
16.8 Statute of Limitations.  As between Customer and ESCO, any applicable statute of 

limitation shall commence to run and any alleged cause of action shall be deemed to have accrued (a) 
not later than the date of Final Completion for acts or failures to act occurring prior to the relevant date of 
Final Completion unless act or omission is ongoing, or (b) not later than the date of the relevant act or 
failure to act by either Party for acts or failures to act occurring after the date of Final Completion. 
 

 
16.9 Contract is Entire Understanding.  This Contract sets forth the entire understanding 

between the Parties and supersedes all prior oral or written understandings relating to the subject matter 
herein. This Contract may not be altered or modified except by a written instrument signed by a duly 
authorized representative of each Party. 
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16.10 Representations and Warranties.  Each Party warrants and represents to the other that: 
 
(a) it has all requisite power and authority to enter into this Contract, to perform its 

obligations hereunder and to consummate the transactions contemplated hereby; and 
 
(b) the execution, delivery, and performance of this Contract have been duly authorized by 

its governing body, or are in accordance with its organizational documents, and this Contract has been 
duly executed and delivered for it by the signatories so authorized, and constitutes its legal, valid, and 
binding obligation; and 

 
(c) the execution, delivery, and performance of this Contract will not breach or violate, or 

constitute a default under, its organizational documents or any contract, lease or instrument to which it is 
a party or by which it or its properties may be bound or affected; and 

 
(d) it has not received any notice, nor to the best of its knowledge is there pending or 

threatened any notice, of any violation of any Applicable Laws, ordinances, regulations, rules, decrees, 
awards, permits or orders which would materially and adversely affect its ability to perform hereunder. 
 

16.11 Assignment. 
 
(a) Except as provided in this Section 16.11, this Contract may not be assigned by either 

Party in whole or in part without the prior written consent of the other Party, which consent may not be 
unreasonably withheld or delayed.  This Contract will be binding on, enforceable by, and inure to the 
benefit of, the Parties and their respective successors and permitted assigns.  Any assignment made in 
contravention of this clause shall be void and unenforceable. 
 

 
(b) ESCO may assign this Contract and all related contracts without the consent of Customer 

(a) to an Affiliate; (b) to an entity that is controlled by, controls, or is under common control with ESCO; or 
(iii) pursuant to a merger, consolidation, transfer of substantially all its assets, or by operation of law.  
ESCO may also assign its rights, but not its obligations, under this Contract and all related contracts 
without the consent of Customer to (a) a lender providing financing to ESCO, or (b) a special purpose 
entity that is an Affiliate of or is controlled by such lender. 
 

16.12 Notice.  Any notice or communication required hereunder between Customer and ESCO 
must be in writing, and may be given either personally, by facsimile (with original forwarded by regular 
U.S. Mail), by registered or certified mail (return receipt requested), or by Federal Express, UPS or other 
similar couriers providing overnight delivery.  If personally delivered, a notice shall be deemed to have 
been given when delivered to the Party to whom it is addressed.  If given by facsimile transmission, a 
notice or communication shall be deemed to have been given and received upon actual physical receipt 
of the entire document by the receiving Party’s facsimile machine.  Notices transmitted by facsimile after 
5:00 p.m. on a normal business day or on a Saturday, Sunday or holiday shall be deemed to have been 
given and received on the next normal business day. If given by registered or certified mail, such notice or 
communication shall be deemed to have been given and received on the first to occur of (i) actual receipt 
by any of the addressees designated below as the party to whom notices are to be sent, or (ii) five (5) 
days after a registered or certified letter containing such notice, properly addressed, with postage prepaid, 
is deposited in the United States mail.  If given by Federal Express or similar courier, a notice or 
communication shall be deemed to have been given and received on the date delivered as shown on a 
receipt issued by the courier.  Any Party hereto may at any time, by giving ten (10) days written notice to 
the other Party hereto, designate any other address in substitution of the address to which such notice or 
communication shall be given.  Such notices or communications shall be given to the Parties at their 
addresses set forth below: 

 
TO ESCO:  Schneider Electric Buildings Americas, Inc. 
   1650 West Crosby Road 
   Carrollton, Texas, 75006 
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   Tel: 972 755 8590       
    Attention: Ms. Tammy Fulop 

 
TO CUSTOMER: City of Riverbank 
   6707 Third Street 
   Riverbank, California95367 
   Tel: (209) 863-7198     
   Attention: City Manager 
 
 
With a COPY TO:  City of Riverbank 
   6707 Third Street  
   Riverbank, California95367 
   Tel: (209) 863-7198 
   Attention: City Clerk 
 
   Churchwell White LLP 
   1201 K Street, Suite 710 
   Sacramento, CA95814 
   Tel:  916-468-0950 
   Fax: 916-468-0951 
   Attention: Douglas L. White, Esq. 
 
16.13 Construction of Contract.  This Contract is the result of arms-length negotiations between 

two sophisticated parties and ambiguities or uncertainties in it shall not be construed for or against either 
Party, but shall be construed in a manner that most accurately reflects the intent of the Parties when such 
Contract was executed.  Each of the Parties acknowledges and agrees that neither Party has provided 
the other with any legal, accounting, regulatory, financial or tax advice with respect to any of the 
transactions contemplated hereby, and each Party has consulted its own legal, accounting, regulatory, 
financial and tax advisors to the extent it has deemed appropriate. 

 
16.14 Binding Effect.  Except as otherwise provided herein, the terms and provisions of this 

Contract shall apply to, be binding upon, and inure to the benefit of the Parties hereto and their respective 
heirs, legal representatives, successors, and permitted assigns. 

 
16.15 No Waiver.  The failure of ESCO or Customer to insist upon the strict performance of this 

Contract shall not constitute or be construed as a waiver or relinquishment of either Party’s right to 
thereafter enforce the same in accordance with this Contract in the event of a continuing or subsequent 
default on the part of ESCO or Customer. 

 
16.16 Applicable Law. This Contract and the construction and enforceability thereof shall be 

interpreted under the laws of the State of California.  The Parties consent to personal jurisdiction and 
venue of the State and Federal Courts within the City and County of Stanislaus, California and, by 
execution and delivery of this Contract, each of the Parties hereby (a) accepts the jurisdiction of the 
foregoing courts for purposes of enforcement of any such arbitral award and (b) irrevocably waives, to the 
fullest extent permitted by law, any objection which it may now or hereafter have to the laying of venues 
of any suit, action or proceedings with respect hereto brought in any such court, and further irrevocably 
waives to the fullest extent permitted by law any claim that any such suit, action or proceedings brought in 
any such court has been brought in an inconvenient forum. 
 

16.17 Headings and Captions. Headings, captions, and subtitles used throughout this Contract 
are for the purpose of convenience only, and no heading or subtitle shall modify or be used to interpret 
the text of any section. 
 

16.18 Counterparts; Integration.This Contract may be executed in counterparts (and by different 
parties hereto in different counterparts), each of which shall constitute an original, but all of which when 
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taken together shall constitute a single contract.  This Contract constitutes the entire contract among the 
Parties relating to the subject matter hereof and supersedes any and all previous agreements and 
understandings, oral or written, relating to the subject matter hereof.   
 
 

[SIGNATURES ON FOLLOWING PAGE] 
 
 
 
 
 CUSTOMER: 

 
City of Riverbank, a California Municipal 
Corporation 
 
 
By:______________________________________ 
     Jill Anderson, City Manager 
 
Date Signed:_______________________________ 
 

Attest: 
 
 
By:_____________________________________ 
     Annabelle Aguilar, City Clerk 
 
Date Signed:______________________________ 
 
As to Form: 
 
 
By:_____________________________________ 
     Tom Hallinan, City Attorney 
 
Date Signed:______________________________ 

 

 ESCO: 
 
Schneider Electric Buildings Americas, Inc., a 
Delawarecorporation 
 
 
By:______________________________________ 
          
________________________________________ 
 
Date Signed:_______________________________ 

 
 
 
 
 
 
 
 
 



Page 21 of 45 
 

 
 
 
 
 

EXHIBIT A: DEFINITIONS 
 
1. “Actual Savings” means the sum of the total savings realized using the procedures 

defined in ExhibitJplus all adjustments.  
 
2. “Annual Savings Guarantee” means the amount of energy savings guaranteed by ESCO 

for a twelve (12) month period beginning on the Savings Guarantee Commencement Date and any 
subsequent twelve (12) month period thereafter.  

 
3. “Applicable Laws” means any statute, law, treaty, building code, rule, regulation, 

ordinance, code, enactment, injunction, writ, order, decision, authorization, judgment, decree, protocol, 
procedure, or other legal or regulatory determination or restriction by a court or governmental authority or 
competent jurisdiction, as may be in effect at the time the Work is undertaken. 

 
4. “Applicable Permits” means all permits, waivers, authorizations, or licenses issued or 

required to be issued by a governmental authority in connection with the Work. 
 
5. “ARRA” is defined in Section 16.2 of the Contract.  
 
6. “Baselines Energy Rates” is defined in Section B of Exhibit J. 

 
7. “Change Order” means as a written change in the Project executed by both Parties. 
 
8. “Contract” is defined in the preamble of the Contract. 
 
9. "Contract Documents" means this Contract with the terms and conditions set forth herein, 

the Exhibits, other documents listed in the Contract and any mutually agreed upon written modification 
issued after execution of this Contract. The intent of the Contract Documents is to include all items 
necessary for the proper execution and completion of the Work by ESCO. The Contract Documents are 
correlative and complimentary, and ESCO'S performance shall be required only to the extent consistent 
with the Contract Documents. 

 
10. “Contract Sum” is defined in Section 2.1 of the Contract. 
 
11. “Contract Time” is defined in Section 1.2 of the Contract. 
 
12. “CPI” is defined in Section B.3 of Exhibit H. 
 
13. “Customer” is defined in the preamble of the Contract. 
 
14. “Date of Commencement” means the day that the Notice to Proceed is issued . 
 
15. "Day" means calendar day unless otherwise specifically designated. 
 
16. “Defective Work” is defined in Section 5.2 of the Contract. 
 
17. “ECM” is defined in Recital C of the Contract. 
 
18. "Effective Date" is defined in the preamble of the Contract. 
 
19. “EMS” means energy management system. 



Page 22 of 45 
 

 
20. “ESCO” is defined in the preamble of the Contract. 

 
 

 
21. “ESCO Warranty” is defined in Section 12.1 of the Contract. 
 
22. “Estimated Savings Procedure Adjustment” is defined in Section E of Exhibit I. 
 
23. “Event of Default” means any action or omission by a Party to this Contract which 

constitutes a breach of this Contract and entitles the non-breaching Party to the remedies provided in 
Sections 7.3 or 7.4 of this Contract. 

 
24. “Excess Savings” means the amount of Actual Savings in excess of the Performance 

Guarantee to date including any savings achieved during construction. 
 
25. “Excusable Delays” means (a) any act or failure to act of, or other delay caused by 

Customer or Customer’s employees; (b) delays caused by Changes or modifications to the Scope of 
Work required by any governmental authority of competent jurisdiction, other than a failure caused by the 
action or inaction of ESCO; (c) changes in the design, Scope of Work or Project Schedule required by 
any governmental authority of competent jurisdiction or Customer; (d) suspension of Work in whole or in 
part by Customer; (e) unforeseen site conditions, including discovery or existence of Hazardous 
Substances; (f) the occurrence of an event of Force Majeure; (g) any change in law; or (h) delay caused 
by pending arbitration.   

 
26. “Exhibits” means the following documents: 
 

Exhibit Document 
Exhibit A Definitions 
Exhibit B Facilities 
Exhibit C Scope of Work 
Exhibit D Performance Guarantee 
Exhibit E Project Schedule 
Exhibit F Certificate of Substantial Completion 
Exhibit G (not used) 
Exhibit H Performance Assurance Support Services 
Exhibit I Customer Responsibilities For Performance Guarantee 
Exhibit J Measurement & Verification Plan 
Exhibit K Performance Assurance Support Services 

 
27. “Facilities” is defined in Recital Bof this Contract and described in more detail in Exhibit 

B. 
 
28. “Failed ECM” is defined in Section B of Exhibit I. 
 
29. “Final Completion” is defined in Section 11.2 of the Contract. 
 
30. “Request for Proposals” is defined in Section 2.2 of the Contract. 
 
31. “Force Majeure” means acts or events that are beyond the reasonable control of the 

affected Party and not caused by the negligence or fault of the affecting Party, including but not limited to 
any of the following: (a) acts of God; (b) acts of the public enemy or terrorist acts; (c) relocation or 
construction of transmission facilities or the shutdown of such facilities for the purpose of necessary 
repairs; (d) work by local Utility; (e) flood, earthquake, tornado, storm, fire, explosions, lightning, landslide 
or similar cataclysmic occurrence; (f) sabotage, vandalism, riots or civil disobedience; (g) labor disputes 
or strikes; and (h) labor or material shortages, delay in manufacturing and deliveries of equipment (if such 
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delay is caused by an event that would otherwise constitute Force Majeure). 
 
32. “Guarantee Years” mean the twelve (12) month period beginning on the Savings 

Guarantee Commencement Date and each subsequent twelve (12) month period thereafter. 
 
33. “Hazardous Substances” means any hazardous, toxic or dangerous waste, substance or 

material, pollutant or contaminant, as so defined under ApplicableLaws or any substance which is toxic, 
explosive, corrosive, flammable, infectious, radioactive, carcinogenic, mutagenic or otherwise hazardous, 
or any substance which contains gasoline, diesel fuel or other petroleum hydrocarbons, polychlorinated 
biphenyls (PCBs), radon gas, urea formaldehyde, asbestos, lead, or electromagnetic waves.  Hazardous 
Substances include any hazardous or toxic substance, material or waste which is regulated by the State 
of California, the United States government, or any other governmental authority with jurisdiction over the 
Facilities.  Hazardous Materials include asbestos and any other hazardous waste or substance which 
has, as of the date hereof, been determined to be hazardous or a pollutant by the U.S. Environmental 
Protection Agency, the U.S. Department of Transportation, or any instrumentality authorized to regulate 
substances in the environment which has jurisdiction over the Facilities which substance causes the 
Facilities (or any part thereof) to be in material violation of environmental laws. 

 
34. “Initial Term” is defined in Section A of Exhibit H. 
 
35. “Losses” is defined in Section 14.1 of the Contract. 
 
36. “Original Operating Condition” is defined in Section B of Exhibit I. 
 
37. “Material Changed Condition” means any Force Majeure or Excusable Delay that 

materially impacts the Project Schedule or cost of the Project. 
 
38. “Party” or “Parties” is defined in preamble of the Contract. 
 
39. “PASS Agreement” is defined in Section 2.6 of the Contract. 
 
40. “Performance Guarantee” means the sum of the Annual Savings Guarantee for each 

year of the Guarantee Year as set forth in Exhibit D, unless terminated earlier in accordance with the 
Contract Documents. 

 
41. “Performance Period” means the twelve (12) month period beginning on the Savings 

Guarantee Commencement Date and lasting either twelve (12) months or until the Contract is terminated 
in accordance with the Contract. 

 
42. “Progress Payments” are defined in Section 2.1 of the Contract. 
 
43. "Project" means theScope of Work, as set forth in Exhibit C performed on Customer’s 

Facilities. 
 
44. “Project Mobilization Payment” is defined in Section 2.5 of the Contract. 
 
45. “Project Schedule” is defined in Section 1.2 of the Contract. 
 
46. “Reconciliation Value” is defined in Section 2.a of Exhibit D. 
 
47. “Retainage” is defined in Section 2.10 of the Contract. 
 
48. “Retained Items” is defined in Section 9.2 of the Contract. 
 
49. “Savings Guarantee Commencement Date” means the first day of the first utility billing 

period following the month of the Date of Substantial Completion. 
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50. “Scope of Work” is set forth in Exhibit C. 
 
51. “Services” is defined in Section B of Exhibit H. 
 
52. “Subcontractor” means a person or entity who has a direct contract with ESCO to perform 

a portion of the Work at the Facilities. 
 
53. "Substantial Completion" means the date the individual scopes of work are fully 

implemented in accordance with the Contract Documents such that Customer may utilize the Project for 
its intended use, and is fully complete except for minor items, adjustments or corrections.  The specific 
date of Substantial Completion shall be established pursuant to Section 1.3 of this Contract. 

 
54. “Warranty Period” is defined in Section 12.1 of the Contract. 
 
55. “Work" means the services required by the Contract Documents, whether completed or 

partially completed and, includes all labor, materials, equipment and services provided or to be provided 
by ESCO to fulfill ESCO'S obligations. The Work may constitute the whole or a part of the Project. 
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EXHIBIT B: FACILITIES 
 
The facility is the City of Riverbank Waste Water Treatment Plant located at 23865 South Santa Fe Road, 
Riverbank, CA95367 
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EXHIBIT C:  SCOPE OF WORK 

 
Customer hereby acknowledges and agrees that the scope of work shall be limited to, and ESCO shall 
only perform, the following: 
 
Scope of Work Description:  (Attach additional pages as necessary) 
 
ECM 1.1: WWTP UPGRADES TO FINE BUBBLE DIFFUSION 
 
The existing aerators in T-1 and T-2 will be removed and turned over to the City of Riverbank for salvage.  
Flow to T-1 and T-2 will be diverted to alternate ponds with existing aeration by the City.  T-1 and T-2 will 
also be dewatered and cleaned by the City. 
 
A new pad adjacent to the existing MCC pad will house three (3) new blowers, and one (1) redundant 
blower.  Associated power logic controllers and variable frequency drives will also be located on the new 
pad with electrical connections to the existing MCC.  New air piping will be extended to the header 
running between T-1 and T-2 and will be sited to not interfere with access.  Twenty-eight aeration chains 
with anchorage and connection to the air piping will be provided with a total of three hundred and thirty 
two (332) aeration units in T1 and one hundred and twenty six (126) in T-2.  Individual valves at each 
chain header will provide maintenance capabilities.  A motorized floating work platform with trainer will 
also be provide to enhance maintenance capabilities. 
 
System will control automatically to maintain the DO set point at either T-1, T-2, or an average depending 
on operating parameters with an expected effluent of less than 50 mg/L of BOD5 and TSS of less than 50 
mg/L monthly average. 
 
ASSUMPTIONS 
 
No removal offsite of aerators 
No removal offsite of excess excavated materials 
City will divert flow to operation ponds to allow for work to T-1 and T-2 if requested 
City will dewater and remove sludge from T-1 and T-2 if requested 
Storage and temporary office space will be made available on site 
Average daily flow is 1.67 MGD 
Maximum daily flow is 1.80 MGD 
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EXHIBIT D:  PERFORMANCE GUARANTEE 
 
 

1. Performance Guarantee.  The “Performance Guarantee” provided by ESCO will be as 
follows: 
 

Year Measured 
Savings 

Non-Measured 
Savings 

Annual 
Guaranteed Savings 

Cumulative 
Guaranteed Savings 

0     
1 $240,129  $0  $204,110  $204,110  
2 $240,129  $0  $204,110  $408,219  
3 $240,129  $0  $204,110  $612,329  
4 $240,129  $0  $204,110  $816,439  
5 $240,129  $0  $204,110  $1,020,548  
6 $240,129  $0  $204,110  $1,224,658  
7 $240,129  $0  $204,110  $1,428,768  
8 $240,129  $0  $204,110  $1,632,877  
9 $240,129  $0  $204,110  $1,836,987  
10 $240,129  $0  $204,110  $2,041,097  
11 $240,129  $0  $204,110  $2,245,206  
12 $240,129  $0  $204,110  $2,449,316  
13 $240,129  $0  $204,110  $2,653,425  
14 $240,129  $0  $204,110  $2,857,535  
15 $240,129  $0  $204,110  $3,061,645  
16 $240,129  $0  $204,110  $3,265,754  
17 $240,129  $0  $204,110  $3,469,864  
18 $240,129  $0  $204,110  $3,673,974  
19 $240,129  $0  $204,110  $3,878,083  
20 $240,129  $0  $204,110  $4,082,193  

Total $4,802,580  $0  $4,082,193    
 

The procedure that was used to calculate savings is described in Exhibit J: Measurement & 
Verification Plan. 

 
NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED HEREIN, OR IN ANY 

CONTRACT DOCUMENT, IN THE EVENT THAT THE PASS AGREEMENT IS CANCELED OR 
TERMINATED BY CUSTOMER FOR ANY REASON, THE PERFORMANCE GUARANTEE SET FORTH 
IN THIS EXHIBIT D SHALL BE PROPORTIONALLY REDUCED TO COVER ONLY THE TIME PERIOD 
THE PASS AGREEMENT WAS IN EFFECT ANDESCO SHALL HAVE NO FURTHER OBLIGATIONS 
OR LIABILITIES ASSOCIATED WITH SUCH PERFORMANCE GUARANTEE. 
 

2. Guaranteed Savings Reconciliation.Customer, if required, will send ESCO all necessary 
utility or energy data as set forth in Exhibit D herein. Within sixty (60) days of receipt of such information 
for the previous Guarantee Year, ESCO will determine the Actual Savings for such Guarantee Year 
hereafter defined as “Savings Reconciliation”. 
 

In the event the Actual Savings are less than the Annual Guaranteed Savings amount provided in 
this Exhibit D for any given year, ESCO may choose one of the following options to reimburse Customer: 

 
(a) ESCO shall pay Customer the difference between the two amounts (“Reconcilliation 

Value”) so that Customer realizes the full amount of the Performance Guarantee for each year that this 
PASS Agreement is in place.  To pay Customer, ESCO may, at its sole option, either (1) pay Customer 
the Reconcilliation Value for the previous Guarantee Year plus the Reconcilliation Value for each 
remaining GuaranteeYear under the PASS Agreement, which shall be calculated at five percent (5%) 
annual interest, using the original Reconciliation Value as the base year; or 
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(b) ESCO may elect to pay only for the Reconcilliation Value for the Guarantee Year 

immediately preceding, as well any unpaid amounts from previous years.  If ESCO elects to only pay for 
the Reconcilliation Value presently due, the period for measuring actual savings for the purpose to 
determining future Reconcilliation Values shall extend for a period of twelve (12) months, at no cost to 
Customer.  At the end of this extended measurement period, ESCO will again determine the savings for 
the remaining guarantee periods using the methodology as set forth in Exhibit J and will again choose to 
reconcile any shortfalls with the same options presented at the conclusion of the initial measurement 
period. ESCO will make payments for the full amount of eachReconcilliation Value to Customer within 
thirty (30) days of that year’s Savings Reconciliation. 

 
Any Actual Savings which are realized by Customer during the construction period will be deducted from 
any necessary shortfall reimbursement. In the event that ESCO has made a shortfall reimbursement and 
later savings exceed the guarantee, Customer will reimburse ESCO for the shortfall payment up to the 
amount of savings in excess of the guarantee.  In no event will Customer be required to pay ESCO more 
than it has already received from ESCO as reimbursement for shortfalls in the amount ofActual Savings 
from the Performance Guarantee. 
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EXHIBIT E:  PROJECT SCHEDULE 

 
 

 
Date 

 
Milestone 

October 14,2013 Final IGA report presentation to the City of Riverbank staff 

October 28, 2013 Final project presentation and approval at the City of 
Riverbankcouncil meeting 

November 03, 2013 Notice to proceed issued to Schneider Electric 
January, 2014 Design complete and issued for construction 
March 2014 Project implementation commences 
November, 2014 Substanialcompletion 

 
Detailed schedules, such as contruction and procurement,  will be provided at each phase. 
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EXHIBIT F: CERTIFICATE OF SUBSTANTIAL COMPLETION 

 
To be provided at Substanial Completion 
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EXHIBIT G: (not used) 
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EXHIBIT H: PERFORMANCE ASSURANCE SUPPORTSERVICESAGREEMENT 
 

This Performance Assurance Support Services Agreement (this “PASS Agreement”), is by and 
between Schneider Electric Buildings Americas, Inc. (“ESCO”), andthe City of Riverbank (“Customer”).To 
the extent that the terms and conditions in this PASS Agreement conflict with the terms and conditions in 
the Contract, the terms and conditions of this PASS Agreement shall control. Any capitalized terms used 
and not defined herein are as defined in the Contract.ESCO and Customer may each be referred to 
herein individually as a “Party” and collectively as the “Parties”.  There are no other parties to this 
Contract 
 

 
Customer Legal Name Here 

 
Schneider Electric Buildings 

Americas, Inc. 

    

By  By  
 (Signature)  (Signature) 

Print Name  Print Name  

Title  Title  

Date  Date  
 
 

A. Term.  This PASS Agreement shall commence at the Savings Guarantee 
Commencement Date and continue for one (1) year(the “Initial Term”) and shall automatically renew for 
additional one (1) year periods thereafter. After the Initial Term, Customer may terminate this PASS 
Agreement at anytime prior to thirty (30) days to the end of the then current term.  
 

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED HEREIN, OR IN ANY 
CONTRACT DOCUMENT, IN THE EVENT THAT THE PASS AGREEMENT IS CANCELED OR 
TERMINATED BY CUSTOMER FOR ANY REASON, THE PERFORMANCE GUARANTEE SET FORTH 
IN SCHEDULE D SHALL BE PROPORTIONALLY REDUCED TO COVER ONLY THE TIME PERIOD 
THE PASS AGREEMENT WAS IN EFFECT ANDESCO SHALL HAVE NO FURTHER OBLIGATIONS 
OR LIABILITIES ASSOCIATED WITH SUCH PERFORMANCE GUARANTEE. 
 

B. Service Scope and Payment.  ESCO shall provide the Performance Assurance Support Services 
(the “Services”) to Customer as set forth in Exhibit K, Section 1 during the Initial Term. 

 
Upon the expiration of the Initial Term: 
 

1. The available Services options may be amended from time to time at the sole discretion 
of ESCO. 

 
2. After the end of Initial Term and each subsequent term thereafter, Customer may either 

(1) continue with the same level of Services asset forth in the previous term, (2) change the Services level 
by selecting one or more of the options as set forthin Exhibit K, Section 2, or(3) terminate this PASS 
Agreement and the Performance Guarantee in accordance with the termination provisions contained 
herein.The available Services options may be amended from time to time at the sole discretion of ESCO. 

 
 
 
3. After the Initial Term, the prices set forth in Exhibit Kshall be limited to annual upwards 
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adjustments in accordance with the increase in Consumer Price Index for All Urban Consumers; for the 
San Francisco Area, All items, not seasonally adjusted, 1982-1984 = 100 reference base (“CPI”). 

 
4. After the Initial Term, payment for each year's PASS Agreement is due within thirty (30) 

days of the start of that year’s term. ESCO reserves the right to add 1.5% per month to any balance not 
paid after thirty (30) days of the start of that year’s term.Customer acknowledges and understands that all 
charges are exclusive of any applicable federal, state, or local use, excise, sales taxes or similar fees 
charged to or against Customer for the Services. Customer may utilize purchase orders for ease of 
administration and ordering purposes in implementation of this PASS Agreement (to include: specific 
products or services, scope of work, quantities, price and delivery terms only), however, no pre-printed, 
additional, inconsistent or different terms contained or referenced in such purchase order shall have any 
force or effect, it being the intent of the parties that the terms of this PASS Agreement shall apply. 
 

C. Access.  Services provided under this PASS Agreement will be performed during the 
working hours of6:30 a.m. to 2:30 p.m., local time, Monday through Friday (excluding ESCO holidays) 
unless specifically stated otherwise in the PASS Agreement. However, ESCO may have the need to 
access CustomerFacilities during non-normal working hours and on holidays in order to identify and 
troubleshoot energy savings issues. Therefore, Customer will provide and permit ESCO reasonable 
access to Customer’s facility and equipment to the extent necessary for ESCO’S personnel to perform the 
Services. Customer shall also provide access to key personnel to discuss facility operating requirements. 
ESCO will use commercially reasonable efforts to minimize any disturbance with Customer’s operations 
while providing the Services. 

 
D. Relationship.  Customer and ESCO are independent contracting parties. Nothing in this 

PASS Agreement shall be construed to make either party or any of its employees, the partner, joint 
venturer, agent, or legal representative of the other for any purpose whatsoever, nor grants either party 
any authority to assume or create any obligation on behalf of or in the name of the other party. As an 
independent contractor, the mode, manner, method and means employed by ESCO in the performance 
of the terms and conditions of this PASS Agreement shall be of ESCO’S selection and under the sole 
control and direction of ESCO. Under the terms of this PASS Agreement, neither Customer nor any 
company in which it owns a controlling interest shall be required to furnish ESCO or any of its employees 
with any benefits, including but not limited to severance benefits, unemployment compensation or 
worker's compensation. 

 
E. Insurance.  ESCO shall maintain adequate levels and types of insurance coverage 

appropriate to its business and profession and as may be required by applicable law and the Contract 
Documents, including the requirements set forth in Section 14.2 of the Contract.  

 
G. Excusable Delay.  Delays in performance, by either party, shall not be deemed a default 

if such delays are due to Excusable Delays or Force Majeure events, as defined in the Contract 
Documents.  An extension of time for such cause shall be in effect for the period of delay or longer, as 
may be mutually agreed upon through a Change Order. 

 
H. Successors.  Neither this PASS Agreement nor any rights arising hereunder may be 

assigned, pledged, transferred or hypothecated by ESCO without the consent of Customer. No Work 
performed pursuant to this PASS Agreement may be subcontracted in whole or in part by ESCO without 
the prior written consent of Customer. 

 
I. Entire Agreement.  This PASS Agreement sets forth the entire understanding between 

the parties and supersedes all prior oral or written understandings relating to the subject matter herein. 
This PASS Agreement may not be altered or modified in any way except by written instrument signed by 
a duly authorized representative of each party. 

 
J. Severability.  If any provision of this PASS Agreement shall be held to be invalid, illegal, 

or unenforceable, the validity, legality and enforceability of the remaining provisions shall not be affected 
or impaired thereby. 
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K. Governing Law.  This PASS Agreement will be governed, interpreted and construed by, 

under and in accordance with the laws, statutes and decisions of the State of California, without regard to 
its choice of law provisions. Venue shall be in the federal, state or municipal courts serving the county in 
which the Services are performed. 
 

L. Limitation of Liability. The Parties’ liability shall be as set forth in Section 14.1 of the 
Contract.   
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EXHIBIT I:  CUSTOMER RESPONSIBILITIES FOR PERFORMANCE GUARANTEE 

 
A. General Responsibilities.  Customer acknowledges and agrees that proper maintenance 

is essential to any energy conservation program. Therefore, Customer agrees to undertake the 
responsibilities outlined in this Exhibit I.  Further, the Parties agree that Customer will not be held 
responsible for performing any task it has not been trained to perform by ESCO, to the extent any special 
training is required. 

 
Customer agrees to: (1) provide, or cause its suppliers to provide, periodic utility invoices to 

ESCO within ten (10) days of receipt, (2) execute all Customer responsibilities as outlined herein, and (3) 
provide to ESCO reasonable access to all Facilities and information necessary for ESCO to perform its 
responsibilities. Access will include, but is not limited to, the following items: 

 
1. Facilities 
2. All buildings served by the meters listed within this Contract 
3. All mechanical equipment rooms in the buildings listed within this Contract 
4. All temperature control and energy management systems which control part or all of any 

of the buildings listed within this Contract 
5. Personnel with responsibility for operating and/or managing any of the buildings listed 

within this Contract 
6. Monthly utility invoices and billing history for all of the meters listed within this Contract 
7. Construction documents, equipment inventories, and other documents that may be 

helpful in evaluating a cause for adjustment as listed within this Contract 
8. Any data from meters or sub-meters relevant to M&V associated with this Contract 
 
Customer will solely be responsible for providing communications and/or network interface to all 

buildings for operation and Service support.  
 
Customer will perform daily facilities monitoring and promptly review anyalarm summaries. 
 
Customer will designate an individual as “Primary Operator” of the system. The Primary Operator 

is defined as the individual who will be trained by ESCO during the installation period and will be 
responsible for daily operation and maintenance of the equipment and systems necessary to achieve the 
Performance Guarantee. Customer will notify ESCO within five (5) days after the departure or termination 
of the Primary Operator. Within ten (10) days of the departure of the current Primary Operator, Customer 
will designate a new Primary Operator and shall provide ESCO access to train the new Primary Operator. 
ESCO shall train a new Primary Operator at the sole expense of Customer on a time and materials basis. 

 
B. Maintenance Responsibilities.  Customer agrees to use its best efforts to maintain the 

ECMs in original operating condition with allowance for normal wear and tear(“Original Operating 
Condition”). If an ECM is operating at any state other than the Original Operating Condition as defined 
above (“Failed ECM”), Customer agrees to (1) make any repairs or replacements it has been trained to 
perform by ESCO to the ECM immediately, and (2) contact a PASS representative at 1-800-274-5551 
option 4, within 24 hours of such event. ESCO reserves the right to adjust the amount of Performance 
Guarantee associated with the Failed ECM for the duration of the failure in the Annual Savings 
Guarantee. 

 
Customer will agree to maintain all parts of the Project Facilities where the ECM(s) reside 

including but not limited to components, equipment, machinery, energy management systems, structure 
of the facility(s), computer hardware, network and IT systems, either existing or newly installed. Customer 
must comply with the general maintenance requirements specified by equipment manufacturers and the 
maintenance tasking guidelines included in the operating and maintenance manual. Customer will be 
responsible to provide to ESCO documentation that proper maintenance has been performed at ESCO’S 
request within fifteen (15) days of written request. 
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Notwithstanding anything to the contrary contained herein, all ECM(s) must be maintained in 
proper working condition in all cases where the performance of said ECM(s) affects or could affect the 
ability to achieve, measure or verify the Annual Savings Guarantee. Should Customer refuse to perform 
the required maintenance as required in this Contract, ESCO and Customer shall mutually agree to one 
of the following means of recourse: (1) ESCO will adjust the Performance Guarantee associated with that 
ECM pursuant to Exhibit J, or (2) the parties may terminate this Performance Guarantee and any and all 
obligations and liabilities of ESCO associated therewith upon fifteen (15) days written notice. 

 
C. Adjustment Responsibilities.  In addition to the responsibilities of Customer set forth in 

this Exhibit I, Customer also agrees to undertake the responsibilities set forth in the Adjustment Schedule 
as necessary. 

 
D. Adjustment Schedule.  Below is the procedure for accounting for non-routine adjustments 

for any of the utility meters included in Exhibit J. A non-routine adjustment is required for any change 
outside of those explicitly defined in Exhibit J that will impact the energy use or the verified savings under 
this Contract. It is Customer’s responsibility to notify ESCO of any changes that may necessitate a non-
routine baseline adjustment and to perform the required non-routine baseline adjustment steps identified 
below at Customer’s sole expense. 

 
E. Customer Required Non-Routine Baseline Adjustment Responsibilities.  If the required 

non-routine baseline adjustment steps are not performed, and the change is greater than the threshold 
limit, savings will be determined with the Assumed Savings Procedure Adjustment (defined below). Actual 
Savings will be determined using the Assumed Savings Procedure Adjustment for all billing periods until 
the required non-routine baseline adjustment steps have been completed, or until the change which 
necessitated the non-routine baseline adjustment is no longer in place. If Customer fails to notify ESCO of 
a change necessitating a non-routine baseline adjustment or fails to provide details of the change, 
savings will be determined with the Assumed Savings Procedure Adjustment. 

 
If the required non-routine baseline adjustment steps are not performed, and the change is less 

than the threshold limit, savings will be determined with the “Estimated Savings Procedure Adjustment”. 
Actual Savings will be determined using the Estimated Savings Procedure Adjustment for all billing 
periods until the required non-routine baseline adjustment steps have been completed, or until the 
change which necessitated the non-routine baseline adjustment is no longer in place. 

 
 
The following are the non-routine baseline adjustment responsibilities that must be taken  for the 

situations outlined below. 
 
1. Addition of New Energy User. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.  All utility services to the facilityor 

energy user which affect the energy use of any meter included in Exhibit J must be sub-metered at 
Customer’s expense. 

 
(b) Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 

Exhibit J or 20,000 ft2. 
 

 
2. Addition to Existing Facility. 

 
(a) Non-Routine Baseline Adjustment Responsibilities.  All utility services to the addition 

which affect the energy use of any meter included in Exhibit J must be sub-metered at Customer’s 
expense. 

 
(b) Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 

Exhibit J or 20,000 ft2. 
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3. Renovation / Modification to Existing Facilityor Utility Service. 

 
(a) Non-Routine Baseline Adjustment Responsibilities.  All utility services for the affected 

portion of the facilitymust be sub-metered before and after the change until the effect on the energy 
consumption has been determined at Customer’s expense. 

 
(b) Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 

Exhibit J or 20,000 ft2. 
 
4. Demolition / Abandonment of Existing Facilityor Utility Service. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.  All utility services for the affected 

facilitymust be sub-metered before and after the change until the effect on the energy consumption has 
been determined at Customer’s expense. 

 
(b) Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 

Exhibit J or 20,000 ft2. 
 
5. Re-commissioning of Out of ServiceBuilding. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.  All utility services for the affected 

facilitymust be sub-metered before and after the change until the effect on the energy consumption has 
been determined at Customer’s expense. 

 
(b) Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 

Exhibit J or 20,000 ft2. 
 

6. Change in Occupancy. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.  Customer must perform, or cause to 

be performed, at Customer’s expense, a calibrated computer simulation to account for the change. If the 
impact computed by the simulation is greater than 20% of the projected savings on the meter, the 
“Assumed Savings Procedure” listed below will be followed. In no event will the adjusted savings be 
reported as less than the savings achieved in the preceding project year. 

 
(b) Threshold limit: 5% of the total occupant count in the base year. 
 

7. Change in Schedule. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.  Customer must perform, or cause to 

be performed, at Customer’s expense, a calibrated computer simulation to account for the change. If the 
impact computed by the simulation is greater than 20% of the projected savings on the meter, the 
Assumed Savings Procedure will be followed. In no event will the adjusted savings be reported as less 
than the savings achieved in the preceding project year. 

 
(b) Threshold limit: 5% of the total scheduled hours for the meter as defined in Exhibit J. 
 

8. Change in Set-points. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.  Customer must perform, or cause to 

be performed, at Customer’s expense, a calibrated computer simulation to account for the change. If the 
impact computed by the simulation is greater than 20% of the projected savings on the meter, the 
Assumed Savings Procedure will be followed. In no event will the adjusted savings be reported as less 
than the savings achieved in the preceding project year. 
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(b) Threshold limit: An average of 0.5° from the set-points defined in Exhibit J. 
 

9. Change in Operational Calendar. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.  Customer must perform, or cause to 

be performed, at Customer’s expense, a calibrated computer simulation to account for the change. If the 
impact computed by the simulation is greater than 20% of the projected savings on the meter, the 
Assumed Savings Procedure will be followed. In no event will the adjusted savings be reported as less 
than the savings achieved in the preceding project year. 

 
(b) Threshold limit: 5% of the total scheduled hours for the meter as defined in Exhibit J. 
 

10. Change in Plug Load. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.Customer must perform, or cause to 

be performed, at Customer’s expense, a simulation of energy impact to account for the change. If the 
computed impact is greater than 20% of the projected savings on the meter, the Assumed Savings 
Procedure will be followed. In no event will the adjusted savings be reported as less than the savings 
achieved in the preceding project year. 

 
(b) Threshold limit. 1% of the base year peak 15-minute average kW for the affected meter. 
 

11. Customer Initiated ECMs. 
 
(a) Non-Routine Baseline Adjustment Responsibilities.Customer must develop and execute 

an M&V plan at Customer’s expense, which has been reviewed and approved by ESCO, to evaluate the 
impact of the change. If the impact determined by the M&V plan is greater than 20% of the projected 
savings on the meter, the Assumed Savings Procedure will be followed. In no event will the adjusted 
savings be reported as less than the savings achieved in the preceding project year. 

 
(b) Threshold limit: 2% of the projected savings on any affected meter. 
 

12. Additional Requirements. 
 
(a) Missing Bills.  Customer is required to provide ESCO with utility bills for meters defined in 

Schedule D within ten (10) days of receipt of each bill or provide ESCO direct access to retrieve the utility 
bills electronically. If utility bills are not received by ESCO within sixty (60) days of the end of the service 
date, the Assumed Savings Procedure will be used. 

 
(b) Failure to Operate ECMs According to Operational and Design Intent.  Customer agrees 

to operate the ECMs according to the Operational and Design Intent of the ECMs. Failure to do so will 
necessitate a baseline adjustment using the Assumed Savings Procedure. 

 
(c) Failure to Perform Project Specific Customer Responsibilities.  Customer agrees to 

perform the project specific Customer responsibilities as defined in Exhibit I.  Failure to do so will 
necessitate a baseline adjustment using the Assumed Savings Procedure. 

 
 
 
(d) Other Causes.  Any change that impacts the energy use on the meters defined in 

Schedule D that does not fit into any of the other categories may still require a non-routine baseline 
adjustment. Customer will notify ESCO before any change is made so that an agreeable adjustment 
strategy can be determined. If no agreeable adjustment method can be reached, the Assumed Savings 
Procedure will be used. 
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F. Assumed Savings Procedure Adjustment. 
 
1. If the Actual Savings for the affected meter(s) in the prior Guarantee Year are greater 

than or equal to the projected savings for the affected meter(s), the Actual Savings from the prior 
Guarantee Year will be reported while savings are assumed for the affected meter(s). 

 
2. If the Actual Savings for the affected meter(s) in the prior Guarantee Year are less than 

the projected savings for the affected meter(s) and there have been less than twenty-four (24) months 
since the commencement of the Performance Period, Actual Savings will be reported at the projected 
savings level while savings are assumed for the affected meter(s). 

 
3. If the Actual Savings for the affected meter(s) in the prior Guarantee Year are less than 

the projected savings for the affected meter(s) and there have been twenty-four (24) months or more 
since the commencement of the Performance Period, Actual Savings will be reported as the average of 
the achieved savings over the two (2) most recent Guarantee Year plus half (1/2) of the difference 
between the projected savings and the average of the achieved savings over the two (2) most recent 
Guarantee Years.  

 
If pursuant to the Assumed Savings Procedure Adjustment, ESCO makes improvements to the 

Project beyond the original scope as defined in Exhibit C, which results in an increase in the Actual 
Savings, an Measurement &Verification plan accounting for those improvements will be executed and the 
resulting savings will be added to the Actual Savings. 

 
G. Estimated Savings Procedure Adjustment.At ESCO’S sole discretion, ESCO will estimate 

the impact of the change using computerized building simulations, manual calculations, or other generally 
accepted estimating procedures and may ignore any changes which fall below the threshold limit.  If 
ESCO determines that a change is above the threshold limit, it must provide Customer with proper 
documentation of such finding and give the Customer an opportunity to contest such finding.  When the 
Estimated Savings Procedure Adjustment is used, ESCO shall submit documents to Customer which 
satisfactorily show how the Estimated Savings Procedure Adjustment estimate is computed. 
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EXHIBIT J:  MEASUREMENT & VERIFICATION PLAN 
 
 

A. Projected Annual Savings.  The Performance Guarantee as established in Exhibit Dshall 
consist of savings from multiple scopes of work. The projected savings from each scope of work 
ispresented in the table below. 
 

Facility -OR- Utility Meter 
Annual Projected Savings 

Consumption Demand Units 

Waste Water Treatment Plant Meter #36250099 2,593,087 2,555 kWh, kW 
    
    
    
    
    

 
The projected savings in the table above are provided for reference only and are not intended to 

construe a savings guarantee by meter, facility, or energy unit. The savings guarantee is fully defined in 
Exhibit D. 
 

B. Energy, Water, and Operations & Maintenance (O&M) Rate Data.  The cost of energy in 
any period will be determined by applying the rates as defined below (“Baseline Energy Rates”), or the 
actual energy rates during the period, at the discretion of ESCO, to the energy used in a given period for 
each fuel type.  
 

Utility Company: Modesto Irrigation District 

Rate Schedule: GSTOU 

Component Charge Unit Description 

Customer Charge: $141.88 Per Month Customer Charge 
Demand Charge: $16.37 Per kW Max Demand 
Consumption Charge: $0.1199 Per kWh Peak Summer 
 $0.0923 Per kWh PartPeak Summer 
 $0.0601 Per kWh Off Peak Summer 
 $0.0805 Per kWh On Peak Winter 
 $0.0601 Per kWh Off Peak Winter 
Other Charges: $0.0028 Per kWh Capital Infrastructure Adjustment 
 $0.0004 Per kWh Greenhouse Gas Adjustment 
 $1.43 Per kVAr Power Factor1 
Other Rate Details: Summer is May through September.  Winter is October through April. 
 Peak Summer period is 1pm – 9pm, M-F (except holidays) 

 PartPeak Summer period is 8am – 1pm and 9pm – 11pm, M-F (except 
holidays) 

 Off Peak Summer period is 11pm – 8am, M-F, and All day Sat, Sun, and 
Holidays. 

 On Peak Winter period is 8am – 11pm, M-F (except holidays) 

 Off Peak Winter period is 11pm – 8am, M-F, and All day Sat, Sun, and 
Holidays. 

 

1Power Factor is charged if the maximum kvar demand is greater than half 
of the maximum kW demand.  If so, the charge is applied to the amount of 
kvar in excess of half of the maximum kW demand. 

 GSTOU rate effective April 2013.  
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C. Common ECM Assumptions. 
 

i. Weather Data Source.  Data for weather compensation adjustments will be 
actual climate data obtained from the National Weather Service Station at Sacramento Executive Airport 
(SAC). In the event the specified weather station is de-activated, weather data will be collected from the 
nearest weather station with suitable observations. If the data source becomes unavailable or a superior 
source is identified, ESCO may select an alternative data source with Customer’swritten approval. 
 

D. Measurement & Verification Details 
 
   i. Overview of M&V Plan, and Savings CalculationThe method of determining 
energy savings described in this section uses “Option C – Whole Facility (Main Meter Measurement)” as 
described in the International Performance Measurement and Verification Protocol (IPMVP Volume I, 
EVO 10000-1:2010). The achieved energy savings will be based on a comparison of annual normalized 
measurement period energy use and demand to annual normalized base year energy use and demand. 
The annual normalized measurement period energy use will be determined based on a 3 month 
measurement window during the Performance Period. Although savings are calculated as an annual 
value, a 3 month measurement window is sufficient to capture the various operating conditions seen 
throughout the entire year. The final savings determined under this method will be repeated each year of 
the Performance Period. If the measurement period is extended beyond the first 12 months of the 
Performance Period in accordance with Schedule C, a 3 month measurement window will still be used 
and the final savings determination will be repeated for all remaining years of the Performance Period.  
 
The remainder of this section provides the energy savings calculations, the key parameter measurements 
that will be conducted, the parameters that will be estimated and those values, and how cost savings will 
be calculated. 
 

ii. Guaranteed MetersThe following meters will be used to measure actual energy 
consumption for both the base year and guarantee 
periods. 

 

Meter Name Account Utility Type Utility 
Company Rate Units 

Plant - 36250099 25000116306 Electricity MID GSTOU kWh, kW 
 
  E. Energy Savings Calculations 
 

i. Overview of Savings MethodologyEnergy savings will be measured by 
comparing the normalized Performance Period annual energy consumption and demand to the 
normalized annual energy consumption and demand for the same meter in the base year period by 
utilizing energy meter data. Base year energy and demand and Performance Period energy and demand 
will be normalized to the same conditions to estimate how much energy would have been used in a 
typical annual period. The energy saved is the difference between the normalized base year consumption 
and the normalized Performance Period consumption. The demand saved is the difference between the 
normalized base year demand and the normalized Performance Period demand. 
 

 ii Equations and Analysis of Energy SavingsSavings are calculated as the 
difference in energy usage from the baseline after normalizing and the Performance Period after 
normalizing. This is shown in Equation 1 below: 
 
Equation 1 – Energy Consumption Savings 
 

ePerformancNormalBaselineNormalsave EEE __ -=  
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Where, 
Esave = Energy savings 
ENormal_Baseline = Normalized energy usage of facility equipment pre-implementation 
ENormal_Performance = Normalized energy usage of facility equipment post-implementation 

 
The baseline is that set of parameters that describes both the energy consumed in the base year and the 
conditions that caused that consumption to occur. This set of parameters includes utility consumption, 
facility use information, weather data, wastewater treatment data including daily flows, total suspended 
solids, ammonia nitrate levels, carbonaceous biochemical oxygen demand, and other information as may 
be necessary to describe the base year conditions. In addition, the baseline includes certain 
mathematical values, calculated by a model, that are used to correlate the base year energy consumption 
with the factors that caused that consumption and is defined by the generic form of Equation 2 below: 
 
Equation 2 – Typical Baseline Energy Use Formula 
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Where, 

EBaseline = Adjusted baseline period consumption 
n = Number of billing periods in year. 
CA = A constant representing units of consumption per variable A 
A = Relevant variable A 
CB = A constant representing units of consumption per variable B 
B = Relevant variable B 
CD = A constant representing units of consumption per variable D 
D = Relevant variable D 
… = Additional potential variables necessary to define the baseline energy use 

Note: the final baseline mathematical model may include non-linear factors in order to better reflect 
energy use. This formula is presented only as a typical example of a baseline mathematical model. 
 
Customer agrees to accept modifications to this baseline that are necessary to account for changes in the 
facilities and their use which may have occurred prior to the execution of this agreement but come to the 
attention of ESCO after the execution of this agreement. Typical adjustments are provided in detail in 
Schedule E. 
 
Normalized baseline energy use will be computed by applying typical input variables to the mathematical 
model. The Performance Period energy use will also be represented by a mathematical model similar to 
the baseline mathematical model. The normalized Performance Period energy use will be computed by 
applying the same typical input variables to the resulting Performance Period mathematical model. 
 
Demand savings are computed similarly to the consumption savings, as shown by Equation 3 below: 
 
Equation 3 – Peak Demand Savings 
 

ePerformancNormalBaselineNormalsave DDD __ -=  
 
Where, 

Dsave = Demand savings 
DNormal_Baseline = Normalized energy demand of facility equipment pre-implementation 
DNormal_Performance = Normalized energy demand of facility equipment post-implementation 

 
Adjusted base year demand is calculated as demonstrated in the generic form of Equation 4 below: 
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Equation 4 – BaselinePeak Demand 
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Where, 

DBaseline = Adjusted baseline period demand 
n = Number of billing periods in year. 
DA = A constant representing units of demand  
DB = A constant representing units of demand per variable B 
DC = A constant representing units of demand per variable C 
B = Relevant variable B 
C = Relevant variable C 
Ti = Number of days in billing period i 
… = Additional potential variables necessary to define the baseline demand 

Note: the final baseline mathematical model may include non-linear factors in order to better reflect 
energy use. This formula is presented only as a typical example of a baseline mathematical model. 
 
Normalized baseline demand will be computed by applying typical input variables to the mathematical 
model. The Performance Period demand will also be represented by a mathematical model similar to the 
baseline mathematical model. The normalized Performance Period demand will be computed by applying 
the same typical input variables to the resulting Performance Period mathematical model. 
 
 
  F. Key Parameters Measurement Strategy 
 

i. Pre-Implementation Measurements and DocumentationCustomer will provide 
ESCO with monthly utility bills and all delivery invoices for the accounts included in Paragraph A for a 
minimum of twenty-four (24) months of historical utility data that is to represent a complete span of two 
years worth of energy usage. Customer will also provide ESCO with monthly utility bills and all delivery 
invoices for the accounts included in Paragraph A from the end of that twenty-four (24) month data set 
through the Savings Guarantee Commencement Date within the timelines specified in Schedule E. 
Customer will also provide ESCO with wastewater treatment plant data for the same time period. 
 

ii. Performance Period Measurements and DocumentationThroughout the 
Performance Period, Customer will provide ESCO with the monthly utility bills and all delivery invoices for 
the accounts included in Paragraph A within the timelines specified in Schedule E. Customer will also 
provide ESCO with wastewater treatment plant data for the same time periods. A 3 month window of this 
data will be analyzed to determine the Performance Period mathematical model. If the utility company 
does not provide interval utility readings (at least hourly values), ESCO will install a revenue grade meter 
capable of providing interval readings for use in creating the mathematical models of the Performance 
Period energy use.  
 
  G. Parameter Estimates 
 

i. ParametersThe parameters defined in the equations outlined in Section E that 
are estimated are determined through engineering analysis of pre-implementation measured utility data 
and Performance Period measured utility data. This is done to establish the relationship between the 
independent factors and the consumption and demand. The end result of this analysis is the set of 
coefficients used in the equations defined in Paragraph B to fully define the mathematical models for each 
phase of the project. Variables that may be used as part of these mathematical models include billing 
period length, volume and properties of wastewater treated, daily weather data including precipitation, 
and any other relevant variables necessary to adequately model the energy use. All energy use will be 
normalized to calendar month billing periods using base year wastewater treatment plant data. 
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  H. Cost Savings Calculations 
 

i. Cost Savings are calculated as the difference between the baseline and 
Performance Period energy costs using the utility rates as defined in the table below. The applicable 
utility rates will be applied to the baseline and Performance Period energy use for the accounts in 
Paragraph D. Equation 5 will be used to compute the total cost savings for each Guarantee Year. 
 
Equation 5 – Total Cost Savings 
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Where, 

$save = Guarantee year cost savings 
$Baseline = Billing period k baseline utility cost for account i 
$Performance = Billing period k performance period utility cost for account i 
n = Total number of accounts 
q = Total number of billing periods for account i 
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EXHIBIT K: PERFORMANCE ASSURANCE SUPPORT SERVICES 
 

A. Performance Assurance Support ServicesAfter the project development, construction, 
and commissioning phases, the project enters the “guarantee phase” or “Performance Period”, which is 
defined in Exhibit A to the Contract, and transfers responsibility to the Performance Assurance Support 
Services (PASS) group. At this time, a representative will be assigned to the City of Riverbankand will be 
responsible for monitoring the performance of the installed ECMs. The PASS department’s primary goal 
is to ensure the City of Riverbankremains satisfied over the life of the project. The PASS department’s 
primary services include: 

 
   i. Monitoring The PASS department is responsible for providing the support and 
monitoring needed to ensure the ECMs perform throughout the life of the guarantee. PASS will monitor 
and fine-tune the installed project to ensure success. 

   ii. Support ServicesSchneider Electric’s remote monitoring capabilities allow the 
PASS team to troubleshoot the City of Riverbank’s systems and identify difficulties before they occur. The 
City’s assigned PASS representative will be the City’s primary point of contact.. City will inform Schneider 
Electric within a reasonable time of any matter pertaining to the Contract, including performance of the 
ECMs, that requires Schneider Electric’s attention or repair.  The Pass representative will respond within 
seventy-two (72) hours. If a PASS representative is unable to troubleshoot a technical issue remotely, an 
on-site visit will occur within seven (7) days of the issue being brought to the attention of Schneider 
Electric. PASS also performs on-site inspections of the installed measures as warranted and reports any 
issues and/or opportunities. 

   iii. Measurement and VerificationThe success of a performance contract is 
measured both in customer satisfaction and the strength of the guarantee. A primary function of PASS is 
to measure and verify utility savings resulting from the project. Should the guaranteed savings not 
appear, PASS will be responsible for reimbursing the City for the difference between the guaranteed 
savings and actual savings. In the event of a shortfall, the PASS department will investigate the City’s 
operation and determine if any additional efficiency improvements can be implemented, while continually 
considering Plant operation. 

   iv. ReportingThe City of Riverbank will receive a report from PASS detailing the 
Plant’s energy performance, including energy consumption and savings, potential additional savings, and 
possible issues.  
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Item 6.1   - CC 10/28/13 

RIVERBANK CITY COUNCIL AGENDA ITEM NO. 6.1 
 

SECTION 6: NEW BUSINESS 
 

 
Meeting Date: October 28, 2013 
 
Subject: Resolution to Approve an Appointment to the Planning 

Commission, and to have the Oath of Office Administered  
 
From:   Jill Anderson, City Manager 
 
Submitted by: Annabelle Aguilar, CMC, City Clerk 
 
 
RECOMMENDATION 
 
It is recommended that the City Council adopt a resolution to approve the appointment 
of Mr. Anthony McKinney, based on the recommendation of Mayor O’Brien, to fill the 
current Planning Commissioner vacancy formerly held by Mr. Max Melendez, and to 
have the City Clerk administer the Oath of Office upon approval.  
 
SUMMARY 
 
At a regular City Council meeting on August 12, 2013, City Council took action pursuant 
to the Riverbank Municipal Code to remove Planning Commissioner Max Melendez 
from office due to the lack of meeting attendance.  In order to fill the vacancy, City 
Council directed staff to conduct a recruitment process and receive applications for 
consideration of an appointment to the vacant seat. 
 
The recruitment period to fill the Planning Commissioner seat, for a four-year term 
expiring December, 2017, opened on September 3, 2013, and closed on September 16, 
2013; receiving only one application.  To garner more applications for consideration, the 
recruitment period was extended and therefore reopened on September 23rd and closed 
on October 18th.   Applications were received from Mr. Ric McGinnis, Mr. Larry King, 
and Mr. Anthony McKinney; respectively. 
 
Mayor O’Brien conducted the interviews on Wednesday, October 23rd, and in 
accordance with Riverbank Municipal Code Section 32.36 (B), the Mayor is 
recommending that the City Council approve the appointment of Mr. Anthony McKinney 
to fill the Planning Commissioner seat; if approved, the City Clerk is to administer the 
Oath of Office. 
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BACKGROUND 
 
The Planning Commission plays an important role in the City by assisting in the 
implementation of public policy, especially those issues related to community planning 
and development.  Riverbank Municipal Code, Section 32.37 states, “the terms of the 
Planning Commission members shall be established by resolution of the City Council 
and may be changed from time to time in the same manner.  All vacancies shall be filled 
for the unexpired term.  A member of the Commission may be removed from the office 
by a majority vote of the Council, or by the Mayor, subject to approval of the Council”.   
 
Over the years, an oversight of determining the length of terms has occurred when 
filling unexpired terms and, as a result, the current Planning Commissioner’s terms are 
most likely not  correct.  Review of records indicates the terms of the entire five-member 
Commission expires simultaneously rather than in staggered years as originally 
intended by City Council Resolution No. 80-77.  On previous occasions, City Council 
was informed of staff’s efforts to work towards clarifying the terms of all current Planning 
Commission seats as well as improving the existing scope of the Municipal Code that 
establishes the Planning Commission. 
 
To temporarily address this matter, City Council approved the terms of Chairperson 
Joan Stewart, and Commissioners Patricia Hughes, and Carlos Villapudua on 
December 17, 2012, and Commissioner John Degele on January 14, 2013, to continue 
serving on an interim basis, until staff researched and determined a course of corrective 
actions to present to City Council. 
 
Like all formation of Boards, it is most effective to stagger the terms of office to maintain 
the experience and knowledge of a few current members, thereby, preserving the ability 
of the Board to continue its business at hand and provide the leadership needed to 
assist newly appointed members. Therefore, the approval of this proposed Planning 
Commissioner appointment, for a four-year term expiring December, 2017, is staff’s first 
step towards restoring the formation of Riverbank’s Planning Commission.   
 
Staff’s continued efforts, to take additional steps in correcting the terms of the remaining 
four (4) Commissioner seats and revision of the current Municipal Code, will be 
forthcoming for City Council’s consideration. 
 
FINANCIAL IMPACT 
 
Currently, compensation to serve as a Planning Commissioner is $100 for attendance of 
a scheduled meeting, which is a fixed amount set at the discretion of the City Council.  It 
is anticipated that during review of the Planning Commissions formation, the fixed 
amount of compensation will be presented to City Council for review. 
 
ATTACHMENT 
 

1. Resolution 
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CITY OF RIVERBANK 
 

RESOLUTION  
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF RIVERBANK 
APPROVING THE APPOINTMENT OF ANTHONY MCKINNEY AS PLANNING 

COMMISSONER TO SERVE A FOUR-YEAR TERM ON THE RIVERBANK 
PLANNING COMMISSION EXPIRING DECEMBER 2017  

 
 

WHEREAS, the City of Riverbank Planning Commission was established 
and is regulated pursuant to Municipal Code Title III; Chapter 32, Sections 32.25 
through 32.40; and 

 
WHEREAS, the City of Riverbank Planning Commission currently has a 

vacant seat formerly held by Mr. Max Melendez; and 
 
WHEREAS, at the August 12, 2013, regular City Council meeting, 

direction was given to staff to advertise and conduct a recruitment and, as a 
result, three (3) applications were received for consideration; and  

 
WHEREAS, the Mayor conducted interviews on August 23, 2013, and in 

accordance with the Municipal Code, recommended the appointment of Mr. 
Anthony McKinney. 

 NOW, THEREFORE, BE IT RESOLVED that the City Council of the City 
of Riverbank hereby approves the appointment of Mr. Anthony McKinney as 
Planning Commissioner to serve a four-year term commencing immediately upon 
taking the Oath of Office on this 28th day of October, 2013, and expiring 
December, 2017; however, may temporarily continue to serve until a new 
appointment has been made. 
 
 PASSED AND ADOPTED by the City Council of the City of Riverbank at a 
regular meeting held on the 28th day of October, 2013; motioned by 
Councilmember ______, seconded by Councilmember ______, and upon roll call 
was carried by the following vote of ___: 
 
AYES:  
NAYS:  
ABSENT:  
ABSTAIN:  
 
 ATTEST:      APPROVED: 
 
 ________________________  ________________________ 
 Annabelle H. Aguilar, CMC  Richard D. O’Brien 
 City Clerk     Mayor 



RIVERBANK CITY COUNCIL AGENDA ITEM NO. 6.2 
 

SECTION 6: NEW BUSINESS 
 
 
Meeting Date: October 28, 2013 
 
Subject:  Review of the Jacob Myers Park Management Plant, Parking Fee  
 
From:   Jill Anderson, City Manager 
 
Submitted by: Sue Fitzpatrick, Director of Parks and Recreation 
 
 
RECOMMENDATION 
 
It is recommended that the City Council review the park attendance statistics and 
related parking fee financial information for the Jacob Myers Park summer month’s 
operations during May through September of 2013, the busiest months of the park’s 
use.  
 
SUMMARY 
 
Jacob Myers Park established a management plan in 2011 to put services in place to 
accommodate the large number of visitors to the park during the months of May through 
September each year. This plan included a $5.00 parking fee on weekends during these 
busy months.  
 
The management plan has been successful in all aspects. The park is kept safe, clean 
and operates smoothly, in part, due to the funding provided by the parking fee.  
Statistics on attendance and the financials will be presented to City Council as 
requested at this meeting. 
 
BACKGROUND 
 
Jacob Myers Park has become a very popular park for not only Riverbank residents but 
travelers from all areas. Soon after the improvements were made to the park, 
attendance during the summer began to increase. The management plan was put into 
place when it was apparent that in order to enforce rules, keep up with the garbage 
collection and restrooms clean-up, and preserve a safe environment for the park 
patrons, the presence of additional staff and security officers was needed.  
 
The establishment of the parking fee has covered the cost of security, park aides and 
repairs at the park. This year due to concerns from the River Cove Neighborhood, 
security and maintenance were also provided across the River at a popular beach area 
that is accessed through the River Cove neighborhood.  Monthly meetings were held 
with the River Cove neighbors and they were in agreement that these services were 
beneficial.  
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It was suggested by City Council, prior to this summer season and in review of the 
parking fee, to conduct a survey during the months of May through September to 
determine where the park patrons were from and the financials of collecting and 
expending the parking fees. 
 
SURVEY RESULTS 
 
The survey was taken from May through September, 2013. The Park Aide, security 
guard or park host that worked the ticket booth at the park entrance asked people upon 
entry where they were from and submitted a tally sheet to our office each Monday 
morning. This is not a perfect survey as at times the numbers that were submitted did 
not match the total the number of cars that entered the park. This was due to busy days, 
distraction or simply forgetting to ask the survey question. Overall, the information 
accumulated gives us enough information to project the following: 
 

• 60%-64% of park attendees are from other areas if we used the most heavily 
attended Sundays of each month. This may be largely due to reservations for 
family reunions or parties. 

• On a regular Saturday or Sunday 50% of the attendees are from other areas. 
• There were more people from Modesto using the park than Oakdale or Escalon. 
• 20%-30% of those attending from other areas were from Stockton, Manteca, 

Tracy, Ripon, Sacramento, Bay Area, Lodi, Turlock, Fresno Area, French Camp 
and Ceres. 

 
STAFF RECOMMENDATION 
 
The Jacob Myers Park Management Plan has been successful. The Community 
appears satisfied with the services provided and the overall park maintenance. Staff 
recommends that we continue to operate as is with the $5.00 parking fee in place from 
May through September. 
 
We may want to consider increasing the park host stipend for the front park host site 
during the busy season to reduce the cost of park aide services. 
 
FINANCIAL IMPACT 
 
The $5.00 parking fee has funded the maintenance of Jacob Myers Park and all 
services provided therein during the busiest months of May through September.  
 
2013 - Summer’s total financials: Revenue – Expenses = (Balance Left) 
     $32,002.63 - $30,185.62 = $1,817.01 
 
Current Fund Balance:  2012 Balance + 2013 Balance = Remaining Balance 
     $4,787 + $1,817.01 = $6,604.01 
 
These funds eliminate a financial impact to the City’s General Fund. 
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ATTACHMENTS 
 
1. Exhibit A: JMP Summer 2013 Financial Status 
2. Exhibit B: JMP Attendance Survey 
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Exhibit A 
 

2013 Jacob Myers Park Summer Statistics 
 

Revenue: 
 MAY JUNE JULY AUGUST  SEPTEMBER TOTALS 

Parking Fees $4,061.83 $7,684.00 $7,630 $4,466.80 $3,400 $27,242.63 
Reservations $600 $1,320 $1,140 $940 $760 $4,760 

       
TOTAL $4,661.83 $8,904.20 $8,770 $5,406.80 $4,160 32,002.63 

 
TOTAL REVENUE: $32,002.63 
 
Expenses: 

 MAY JUNE JULY AUGUST  SEPTEMBER TOTALS 
Ontel 

Security  
$1,543 $2,348.24 $2,856.22 $1,742.88 $1,368.75 $9,859.09 

Extra Ontel 
Security  

$2,746 $210 $90 $195  $3,241 

Park Aide 
(Regular)  

$924.85 $1,436.44 $2,145.42 $1,753.35 $1,041.88 $7,301.94 

Park Aide 
(Additional) 

$413.05 $1,066.53 $1,800.18 $913.25 $567.17 $4,760.18 

Equipment 
& Supplies  

$1,004.19 $400.37 $1,038.11 $45.74  $2,488.41 

Safe Tree 
Cuts 

$1,860   $675  $2,535 

TOTAL  $8,491.09 $5,461.58 $7,929.93 $5,325.22 $2,977.80 $30,185.62 
 

TOTAL EXPENSES: $30,185.62 
 
Revenue – Expenses = (Balance Left) 
$32,002.63 - $30,185.62 = $1,817.01 
 
          
 
** Remaining  Balance from 2012 = $4,787.00  
 
2012 Balance + 2013 Balance = Current Fund Balance 
$4,787 + $1,817.01 = $6,604.01 
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ATTACHMENT B JACOB MYERS PARK
SURVEY SUMMARY OF PARK ATTENDANCE

(MAY - SEPTEMBER, 2013)
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Jacob Myers Park Summary of Park Attendance

Jacob Myers Park Attendance

Month of May # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverban
k 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Saturday, May 04, 2013 168
Sunday, May 05, 2013 66 8 2 4

Saturday, May 11, 2013 87 9 3 13 20 28 10 8 20
Sunday, May 12, 2013 129 20 1 7 26 25 18 13 21

Saturday, May 18, 2013 63 17 2 9 21 13 5 4 17
Sunday, May 19, 2013 86 15 5 9 49 26 3 4 23

Saturday, May 25, 2013 87 17 4 9 44 30 12 9 33
Sunday, May 26, 2013 102 16 4 9 57 49 5 7 19
Monday, May 27, 2013 43 19 4 6 33 23 6 8 8

Other Travelers: Stockton, Manteca, Tracy, Ripon, Sacramento, Bay Area, Lodi, Turlock, Fresno Area

Jacob Myers Park Averages

Month of May # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverban
k 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Saturday Averages 101 14 3 10 28 24 9 7 23
Highest # on Saturday 168 17 4 13 44 30 12 9 33
Lowest # on Saturday 63 9 2 9 20 13 5 4 17

Sunday Averages 96 15 3 7 44 33 9 8 21
Highest # on Sunday 129 20 5 9 57 49 18 13 23
Lowest # on Sunday 66 8 1 4 26 25 3 4 19

Holiday 43 44 45 46 47 48 49 50 51
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SURVEY SUMMARY OF PARK ATTENDANCE

(MAY - SEPTEMBER, 2013)
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Jacob Myers Park Attendance

Month of June # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverbank 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Saturday, June 01, 2013 165 14 2 7 82 23 4 10 37
Sunday, June 02, 2013 214 13 2 9 63 43 13 40 55

Saturday, June 08, 2013 203 2 14 9 81 41 15 25 20
Sunday, June 09, 2013 199 11 6 6 92 23 15 12 55

Saturday, June 15, 2013 136 13 5 7 63 22 2 19 29
Sunday, June 16, 2013 185 16 2 11 70 26 31 31 27

Saturday, June 22, 2013 195 16 8 12 79 54 12 7 43
Sunday, June 23, 2013 135 17 3 7 51 35 3 6 40

Saturday, June 29, 2013 249 7 9 15 85 79 14 10 61
Sunday, June 30, 2013 217 14 6 8 88 58 11 15 45

Other Travelers: Stockton, Manteca, Ceres, Tracy, Ripon, Sacramento, Bay Area, Lodi, Turlock, Fresno Area

Jacob Myers Park Averages

Month of June # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverbank 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Saturday Averages 323 10 8 10 78 44 9 14 38
Highest # on Saturday 249 16 14 15 85 79 15 25 61
Lowest # on Saturday 136 2 2 7 63 22 2 7 20

Sunday Averages 190 14 4 8 73 37 15 21 44
Highest # on Sunday 217 17 6 11 92 58 31 40 55
Lowest # on Sunday 135 11 2 6 51 23 3 6 27
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SURVEY SUMMARY OF PARK ATTENDANCE

(MAY - SEPTEMBER, 2013)
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Jacob Myers Park Attendance 

Month of July # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverbank 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Thursday, July 04, 2013 218 12 7 9

Saturday, July 06, 2013 221 4 3 12 67 54 10 8 82
Sunday, July 07, 2013 205 0 9 13 79 49 14 11 52

Saturday, July 13, 2013 192 22 11 14 81 73 12 18 63
Sunday, July 14, 2013 219 16 9 13 76 64 15 6 58

Saturday, July 20, 2013 147 19 12 9 64 81 14 6 43
Sunday, July 21, 2013 195 22 11 9 58 43 6 11 67

Saturday, July 27, 2013 174 17 8 12 61 46 11 6 50
Sunday, July 28, 2013 204 23 11 8 85 41 11 7 60

Other Travelers: Stockton, Manteca, Ceres, Tracy, French Camp, Ripon, Sacramento, Bay Area, Lodi, Turlock, Fresno Area

Jacob Myers Park Averages

Month of July # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverbank 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Saturday Averages 184 16 9 12 68 64 12 10 60
Highest # on Saturday 221 22 12 14 81 81 14 18 82
Lowest # on Saturday 147 4 3 9 61 46 10 6 43

Sunday Averages 206 15 10 11 75 49 12 9 59
Highest # on Sunday 219 23 11 13 85 64 15 11 67
Lowest # on Sunday 195 0 9 8 58 41 6 6 52

Holiday 218 12 7 9
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Jacob Myers Park Attendance

Month of August # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverbank 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Saturday, August 03, 2013 149 21 8 6 69 52 3 1 24
Sunday, August 04, 2013 153 16 9 13 62 52 6 3 30

Saturday, August 10, 2013 199 27 9 12 77 36 7 12 47
Sunday, August 11, 2013 149 28 14 8 75 28 11 4 31

Saturday, August 17, 2013 211 29 11 13 63 46 32 19 51
Sunday, August 18, 2013 134 21 8 10 63 47 0 5 19

Saturday, August 24, 2013 137 24 9 5 50 48 5 1 33
Sunday, August 25, 2013 67 18 5 4 29 17 1 2 18

Saturday, August 31, 2013 119 17 2 7 61 14 3 5 36

Other Travelers: Stockton, Manteca, Ceres, French Camp, Tracy, Ripon, Sacramento, Bay Area, Lodi, Turlock, Fresno Area

Jacob Myers Park Averages

Month of August # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverbank 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Saturday Averages 163 24 8 9 64 39 10 8 38
Highest # on Saturday 211 29 11 13 77 52 32 19 51
Lowest # on Saturday 119 17 2 5 50 14 3 1 24

Sunday Averages 126 21 9 9 57 36 5 4 25
Highest # on Sunday 153 28 14 13 75 52 11 5 31
Lowest # on Sunday 67 16 5 4 29 17 0 2 18
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Jacob Myers Park Attendance 

Month of September # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverbank 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Sunday, September 01, 2013 119 17 12 8 73 46 13 8 59

Monday, September 02, 2013 112 15 5 7 48 33 4 1 26

Saturday, September 07, 2013 133 14 4 7 58 32 6 14 23
Sunday, September 08, 2013 152 29 5 11 57 46 4 7 38

Saturday, September 14, 2013 69 16 3 4 42 13 0 3 11
Sunday, September 15, 2013 72 16 7 3 51 9 2 0 10

9/21 & 22/2013 102 12 0 2 52 18 7 3 23
Sunday, September 22, 2013 14 4 9

Saturday, September 28, 2013 70 25 0 2 9 5 1 1 2
Sunday, September 29, 2013 67 14 3 5 33 19 5 1 9

Other Travelers: Stockton, Manteca, Ceres, Tracy, French Camp, Ripon, Sacramento, Bay Area, Lodi, Turlock, Fresno Area

Jacob Myers Park Averages

Month of September # of Cars # of Trail 
Walkers

# of 
Boats

# of 
ADA's

Riverbank 
Travelers

Modesto 
Travelers

Oakdale 
Travelers

Escalon 
Travelers

Other - 
Travelers

Saturday Averages 94 17 2 4 40 17 4 5 15
Highest # on Saturday 133 25 4 7 58 32 7 14 23
Lowest # on Saturday 69 12 0 2 9 5 0 1 2

Sunday Averages 103 18 6 7 54 30 6 4 29
Highest # on Sunday 152 29 12 11 73 46 13 8 59
Lowest # on Sunday 67 14 3 3 33 9 2 0 9

Holiday 112 15 5 7 48 33 4 1 26
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  RIVERBANK CITY COUNCIL AGENDA ITEM NO. 10.1 
SECTION: INFORMATIONAL ITEM 

 
 
Meeting Date: October 28, 2013 
  
Subject:  Warrant Registers for 10/03/13 and 10/10/13 and Credit Card 

Statements for 08/22/13 
 
From: Jill Anderson, City Manager 
 
Submitted by: Marisela Hernandez, Director of Finance/City Treasurer 
 
 
RECOMMENDATION 
 
It is recommended that the City Council review as an informational item the warrant 
registers for 10/03/13 and 10/10/13 and Credit Card Statements for 08/22/13. 
 
SUMMARY 
 
The warrant register presented to the City Council is a listing of all expenditures paid.  
Major expenditures presented on the warrant registers include the following: 
 
10/03/2013 Warrant 
 

Check No. Vendor & Description 
Funding 
Source Amount 

40887 
Riverbank Unified School District:  Gym 
Utilities 

Recreation 
Fund 134 $3,789.52 

40890 
Snider and Associates:  Strategic Planning 
Assistance 

General Fund 
101 $2,665.14 

40893 
Thales Consulting:  Annual Streets & Roads 
Report 

General Fund 
101 $1,260.00 

40897 Trikke Tech, Inc.:  Trikke Vehicles 

San Joaquin 
Valley Air 
Pollution 

Control Dist. 
Grant $21,903.52 

40898 
Tsuboi Design:  Strategic Planning 
Assistance 

General Fund 
101 $1,417.40 

40900 
Union Bank:  Administrative Fee for 
Assessment District Bonds 

Assessment 
District Fund 

156 & 170 $2,720.00 
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10/10/2013 Warrant 
 

Check No. Vendor & Description 
Funding 
Source Amount 

40902 
Blake Elliot Insurance:  Force Home 
Insurance for Housing Rehabilitation Loan 

Old Housing 
Program 

Income Fund 
139 $646.00 

40912 
Denise Clayton:  Youth of the Year 
Scholarship (2012 Winner) 

MOY/COY 
Fund $500.00 

40921 
Gordon B. Ford: Annual Property Tax 
Assessment 

Various 
Funds $10,101.58 

40927 
Ethan Lang:  Youth of the Year Scholarship 
(2012 Nominee) 

MOY/COY 
Fund $100.00 

 
 
FINANCIAL IMPACT 
 
There are reductions in various funds for payment of expenses. 
 
 
ATTACHMENTS   

1. Warrant Registers: 10/03/2013 and 10/10/2013 
2. Credit Card Statement:  08/22/2013 
 



VENDOR # VENDOR NAME  AMOUNTDESCRIPTIONCHECK # GL NUMBER

Page: 1

Time:

10/3/2013Date:

11:04:48AM

VENDOR APPROVAL SUMMARY REPORT

 213.03POSTAGE FOR LATE NOTICEUNITED STATES POST OFFIC53335114-433.000-703.024 40865

 213.04POSTAGE FOR LATE NOTICEUNITED STATES POST OFFIC53335101-403.000-703.024 40865

 213.04POSTAGE FOR LATE NOTICEUNITED STATES POST OFFIC53335106-423.000-703.024 40865

 639.11

 40.00REIMBURSEMENTAGUILAR/ANNABELLE//103135101-408.000-706.026 40866

 40.00

 464.34ALARM SERVICESBAY ALARM COMPANY103079101-407.000-702.032 40867

 107.01ALARM SERVICESBAY ALARM COMPANY103079102-418.000-702.032 40867

 107.00ALARM SERVICESBAY ALARM COMPANY103079106-423.000-702.032 40867

 107.00ALARM SERVICESBAY ALARM COMPANY103079114-433.000-702.032 40867

 110.00ALARM SERVICESBAY ALARM COMPANY103079102-418.000-706.029 40867

 110.00ALARM SERVICESBAY ALARM COMPANY103079114-433.000-706.029 40867

 110.00ALARM SERVICESBAY ALARM COMPANY103079119-442.000-705.041 40867

 1,645.74ALARM SERVICESBAY ALARM COMPANY103079114-433.000-702.032 40867

 2,761.09

 64.18EQUIPMENT MAINTENANCEBELKORP AG, LLC105346106-424.000-702.030 40868

 64.18

 60.00PESTICIDE RENEWALCASHIER - DPR103583106-424.000-706.036 40869

 60.00

 11,938.18LEGAL SERVICESCHURCHWELL WHITE104609101-404.000-702.033 40870

 11,938.18

 11,058.00AUDIT SERVICES - YEAR ENCLENDENIN BIRD & COMPAN95279101-403.000-702.032 40871

 11,058.00

 112.58EQUIPMENT MAINTENANCECNH CAPITAL102446106-424.000-702.030 40872

 112.58

 53.81ARRANGEMENT - DOTTYDESIGNS BY KAREN03001101-401.000-706.033 40873

 53.81

 31.76VEHICLE MAINTENANCEFASTENAL COMPANY103284119-442.000-705.040 40874

 12.56VEHICLE MAINTENANCEFASTENAL COMPANY103284119-442.000-705.040 40874

 44.32



VENDOR # VENDOR NAME  AMOUNTDESCRIPTIONCHECK # GL NUMBER

Page: 2

Time:

10/3/2013Date:

11:04:48AM

VENDOR APPROVAL SUMMARY REPORT

 1,047.63BUILDING MAINTENANCEGEORGE REED, INC.101020119-000.000-200.175 40875

 62.04BUILDING MAINTENANCEGEORGE REED, INC.101020119-000.000-200.175 40875

 158.53BUILDING MAINTENANCEGEORGE REED, INC.101020119-000.000-200.175 40875

 146.18BUILDING MAINTENANCEGEORGE REED, INC.101020119-000.000-200.175 40875

 311.04BUILDING MAINTENANCEGEORGE REED, INC.101020119-000.000-200.175 40875

 1,725.42

 201,925.73REFUSE SERVICEGILTON SOLID WASTE MGMT17801101-000.000-200.160 40876

 201,925.73

 7,685.00OAKDALE & MORRILL ROADGIULIANI & KULL, INC.10028151-477.000-707.101 40877

 2,793.75CENTRAL AVE REHABILITAGIULIANI & KULL, INC.10028208-467.000-707.086 40877

 2,793.75CENTRAL AVE REHABILITAGIULIANI & KULL, INC.10028206-474.000-707.085 40877

 862.50CAPITAL IMPROVEMENTSGIULIANI & KULL, INC.10028101-412.000-702.035 40877

 14,135.00

 7,890.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588101-414.000-702.032 40878

 7,890.00

 141.26EQUIPMENT MAINTENANCEHOME DEPOT CREDIT SERVI100312114-433.000-702.030 40879

 141.26

 188.88EQUIPMENT MAINTENANCEHOWK SYSTEMS19690106-423.000-702.030 40880

 188.88

 125.98RENTAL INSURANCEHUB INTERNATIONAL INSUR104013118-441.000-706.035 40881

 125.98

 992.00CONTRACTED PLANNING SEJ.B. ANDERSON105281195-405.000-702.032 40882

 2,400.00CONTRACTED PLANNING SEJ.B. ANDERSON105281101-405.000-702.032 40882

 3,392.00

 32.00UTILITIESMID32627173-590.000-704.021 40883

 299.12UTILITIESMID32627101-412.000-704.021 40883

 499.46UTILITIESMID32627101-407.000-704.021 40883

 48.64UTILITIESMID32627102-418.000-704.021 40883

 1,690.95UTILITIESMID32627119-442.000-704.021 40883

 129.71UTILITIESMID32627177-590.000-704.021 40883
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 2,266.65UTILITIESMID32627220-590.000-704.021 40883

 4,966.53

 211.68PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260101-402.000-708.009 40884

 1,058.40PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260101-403.000-708.009 40884

 211.68PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260101-405.000-708.009 40884

 423.36PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260101-406.000-708.009 40884

 211.68PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260101-407.000-708.009 40884

 846.72PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260101-408.000-708.009 40884

 1,058.40PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260101-412.000-708.009 40884

 846.72PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260101-414.000-708.009 40884

 1,058.40PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260102-418.000-708.009 40884

 211.68PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260106-423.000-708.009 40884

 635.04PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260106-424.000-708.009 40884

 1,058.40PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260114-433.000-708.009 40884

 211.68PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260117-411.000-708.009 40884

 211.68PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260119-442.000-708.009 40884

 423.36PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260134-459.000-708.009 40884

 635.04PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260198-439.000-708.009 40884

 211.68PENSION CONTRIBUTIONSNATIONAL INDUSTRIAL95260213-438.000-708.009 40884

 9,525.60

 857.75SECURITY SERVICESONTEL SECURITY SERVICES, 101123118-441.000-703.066 40885

 857.75

 260.00REFUNDRIOS/JESSE//105345118-000.000-675.090 40886

 260.00

 1,152.09SPLIT COST - UTILITIESRIVERBANK UNIFIED SCHOO40023134-459.000-706.052 40887

 2,637.43SPLIT COST - UTILITIESRIVERBANK UNIFIED SCHOO40023134-459.000-706.052 40887

 3,789.52

 2,271.06MONTHLY MANAGEMENT FSAN JOAQUIN ENGINEERING104535199-439.000-702.032 40888

 2,077.50MONTHLY MANAGEMENT FSAN JOAQUIN ENGINEERING104535197-439.000-706.029 40888

 35,211.42MONTHLY MANAGEMENT FSAN JOAQUIN ENGINEERING104535197-439.000-702.063 40888

 39,559.98
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 125.00DEPOSIT REFUNDSHINNICH & RYAN LLP105344118-000.000-200.150 40889

 125.00

 2,665.14AGENDA PLANNINGSNIDER AND ASSOCIATES105170101-401.000-702.032 40890

 2,665.14

 18,121.12VEHICLE MILEAGE - AUGUSSTANISLAUS CO. SHERIFF'S D102745101-409.000-702.034 40891

 254.88MOTORCYCLE CHARGES - ASTANISLAUS CO. SHERIFF'S D102745101-409.000-702.034 40891

 18,376.00

 501.00DENTAL LIABILITYSTANISLAUS FOUNDATION1000039201-000.000-200.082 40892

 501.00

 1,260.00CONSULTING SERVICESTHALES CONSULTING INC.104010101-403.000-702.032 40893

 1,260.00

 435.20LIFE INSURANCETHE LINCOLN NATIONAL LI104161201-000.000-200.086 40894

 435.20

 16.80TAI CHI INSTRUCTORTHOMAS/ROSE//105343118-441.000-703.030 40895

 16.80

 892.50BALLET FOLKLORICO INSTRTORRES/DAISY E.//103393118-441.000-703.030 40896

 892.50

 21,903.52TRIKKE VEHICLESTRIKKE TECH INC.10236101-439.000-707.122 40897

 21,903.52

 1,417.40STRATEGIC PLANNING RETRTSUBOI DESIGN105347101-401.000-702.032 40898

 1,417.40

 44.39CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158114-433.000-702.031 40899

 45.00CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158119-442.000-704.022 40899

 85.68CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158118-441.000-706.026 40899

 203.75CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158196-496.000-707.003 40899

-689.21CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158118-441.000-706.029 40899

 3.00CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158101-402.000-706.037 40899

 250.00CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158101-401.000-706.037 40899

 150.00CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158101-401.000-702.032 40899

 215.00CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158101-412.000-706.038 40899
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 213.35CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158102-418.000-706.036 40899

 55.10CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158114-433.000-706.026 40899

 174.08CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158114-433.000-706.038 40899

 174.08CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158106-424.000-706.038 40899

 883.17CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158119-000.000-200.175 40899

 74.75CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158102-418.000-706.038 40899

 174.09CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158106-423.000-706.038 40899

 30.99CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158198-439.503-702.053 40899

 41.77CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158114-433.000-704.022 40899

 470.85CREDIT CARD CHARGESU.S. BANK CORPORATE PAYME103158101-412.000-703.063 40899

 2,599.84

 1,830.56REVENUE BONDSUNION BANK99352156-555.000-706.061 40900

 889.44REVENUE BONDSUNION BANK99352170-555.000-706.061 40900

 2,720.00

 137.50ADVERTISEMENTWORKAMPER NEWS100680118-441.000-706.079 40901

 137.50

CHECK RUN TOTAL

 368,304.82
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 646.00INSURANCE OF REHAB LOABLAKE ELLIOTT INC. AGY I105349153-479.000-702.032 40902

 646.00

 2,600.00COMPUTER MAINTENANCEADTECH95084101-408.000-702.032 40903

 400.00COMPUTER MAINTENANCEADTECH95084101-408.000-702.032 40903

 3,000.00

 940.00BUILDING MAINTENANCEAMERINE SYSTEMS INC.01215197-439.000-706.029 40904

 940.00

 99.10TRAVEL ALLOWANCEANDERSON/JILL//104992101-402.000-706.037 40905

 99.10

 66.36COMMUNICATIONSAT & T MOBILITY01897114-433.000-704.022 40906

 66.35COMMUNICATIONSAT & T MOBILITY01897106-423.000-704.022 40906

 22.17COMMUNICATIONSAT & T MOBILITY01897101-406.000-704.022 40906

 22.17COMMUNICATIONSAT & T MOBILITY01897114-433.000-704.022 40906

 22.17COMMUNICATIONSAT & T MOBILITY01897101-406.000-704.022 40906

 22.17COMMUNICATIONSAT & T MOBILITY01897101-414.000-704.022 40906

 22.18COMMUNICATIONSAT & T MOBILITY01897106-423.000-704.022 40906

 30.60COMMUNICATIONSAT & T MOBILITY01897106-424.000-704.022 40906

 30.60COMMUNICATIONSAT & T MOBILITY01897117-411.000-704.022 40906

 30.60COMMUNICATIONSAT & T MOBILITY01897119-442.000-704.022 40906

 30.60COMMUNICATIONSAT & T MOBILITY01897101-406.000-704.022 40906

 365.97

 445.31COMMUNICATIONSAT&T39025101-407.000-704.022 40907

 445.31

 16.32COMMUNICATIONSAT&T-CALNET 299815134-459.000-704.022 40908

 10.83COMMUNICATIONSAT&T-CALNET 299815119-442.000-704.022 40908

 17.07COMMUNICATIONSAT&T-CALNET 299815101-412.000-704.022 40908

 18.69COMMUNICATIONSAT&T-CALNET 299815101-406.000-704.022 40908

 14.99COMMUNICATIONSAT&T-CALNET 299815106-423.000-704.022 40908

 14.99COMMUNICATIONSAT&T-CALNET 299815134-459.000-704.022 40908

 92.89
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 650.00BUILDING MAINTENANCEBOVEE ENVIRONMENTAL M100749210-467.000-702.032 40909

 650.00

 465.00MEMBERSHIP RENEWALCALED50032101-405.000-702.034 40910

 465.00

 672.35BUILDING MAINTENANCECENTRAL SANITARY SUPPL100877101-414.000-706.029 40911

 732.37JANITORIAL SUPPLIESCENTRAL SANITARY SUPPL100877118-441.000-703.066 40911

 1,404.72

 500.002012 YOUTH SCHOLARSHIP PCLAYTON/DENISE//105348101-401.000-709.001 40912

 500.00

 125.00EDUCATION & TRAININGCRWA104998106-424.000-706.038 40913

 125.00

 67.64POOL EXPENSECRYSTAL POOL SERVICE, IN06990101-414.000-703.050 40914

 16.09POOL EXPENSECRYSTAL POOL SERVICE, IN06990101-414.000-703.050 40914

 83.73

 270.31COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220101-401.000-702.031 40915

 60.36COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220101-402.000-702.031 40915

 204.55COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220101-403.000-702.031 40915

 26.62COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220101-405.000-702.031 40915

 26.87COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220101-406.000-703.025 40915

 118.67COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220101-408.000-702.031 40915

 1.91COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220101-412.000-702.031 40915

 0.04COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220101-403.000-703.025 40915

 2.01COPIER LEASE - SEP 2013DE LAGE LANDEN FINANCIA95220134-459.000-702.031 40915

 711.34

 6,283.37WATER SYSTEM FEESDEPT. OF PUBLIC HEALTH99422114-433.000-706.056 40916

 6,283.37

 21,686.29WATER METERSEQUARIUS WATERWORKS104765114-433.000-707.010 40917

 21,686.29

 160.00LAB SAMPLES - LRAFAR WEST13010197-439.000-706.029 40918

 160.00
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 12,041.20SECURITY SERVICES - LRAGEIL ENTERPRISES, INC.104543197-439.000-702.063 40919

 12,041.20

 7,098.71STREET SWEEPINGGILTON SOLID WASTE MGMT17801102-418.000-702.036 40920

 97.67BIN SERVICE - LRAGILTON SOLID WASTE MGMT17801197-439.000-704.021 40920

 7,196.38

 1,450.90PROPERTY TAXESGORDON B. FORD102788101-414.000-706.056 40921

 2,208.44PROPERTY TAXESGORDON B. FORD102788101-407.000-706.056 40921

 583.98PROPERTY TAXESGORDON B. FORD102788101-413.000-706.056 40921

 2,035.26PROPERTY TAXESGORDON B. FORD102788101-414.000-706.056 40921

 676.50PROPERTY TAXESGORDON B. FORD102788114-433.000-706.056 40921

 507.96PROPERTY TAXESGORDON B. FORD102788118-441.000-706.056 40921

 978.04PROPERTY TAXESGORDON B. FORD102788119-442.000-706.056 40921

 123.00PROPERTY TAXESGORDON B. FORD102788172-590.000-706.029 40921

 61.50PROPERTY TAXESGORDON B. FORD102788173-590.000-706.029 40921

 430.50PROPERTY TAXESGORDON B. FORD102788175-590.000-706.029 40921

 984.00PROPERTY TAXESGORDON B. FORD102788220-590.000-706.029 40921

 61.50PROPERTY TAXESGORDON B. FORD102788101-413.000-706.056 40921

 10,101.58

 49.14BUILDING MAINTENANCEGRAINGER100164101-407.000-706.029 40922

 72.97BUILDING MAINTENANCEGRAINGER100164106-424.000-706.029 40922

 326.49BUILDING MAINTENANCEGRAINGER100164106-424.000-706.029 40922

 448.60

 565.76LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588220-590.000-706.029 40924

 23.52LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588175-590.000-706.029 40924

 40.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588220-590.000-706.029 40924

 160.14LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588178-590.000-706.029 40924

 995.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588220-590.000-706.029 40924

 50.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588179-590.000-706.029 40924

 275.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588101-413.000-702.032 40924

 185.45LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588101-413.000-702.032 40924

 56.07LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588101-413.000-702.032 40924
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 2,650.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588175-590.000-706.029 40924

 1,025.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588173-590.000-706.029 40924

 200.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588177-590.000-706.029 40924

 50.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588178-590.000-706.029 40924

 50.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588173-590.000-706.029 40924

 625.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588101-413.000-706.029 40924

 11,083.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588220-590.000-706.029 40924

 425.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588172-590.000-706.029 40924

 300.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588171-590.000-706.029 40924

 125.00WEED ABATEMENTGROVER LANDSCAPE SERV99588132-457.000-702.032 40924

 395.00LANDSCAPE MAINTENANCEGROVER LANDSCAPE SERV99588101-414.000-702.032 40924

 19,278.94

 237.50EQUIPMENT MAINTENANCEHOWK SYSTEMS19690114-433.000-702.030 40925

 47.50EQUIPMENT MAINTENANCEHOWK SYSTEMS19690114-433.000-702.030 40925

 237.50EQUIPMENT MAINTENANCEHOWK SYSTEMS19690114-433.000-702.030 40925

 522.50

 740.59BUILDING MAINTENANCEKAMPS PROPANE INC.104511197-439.000-706.029 40926

 740.59

 100.002012 YOUTH SCHOLARSHIP PLANG/ETHAN//105350101-401.000-709.001 40927

 100.00

 800.11VEHICLE MAINTENANCELES SCHWAB TIRES102580119-442.000-705.040 40928

 116.49VEHICLE MAINTENANCELES SCHWAB TIRES102580119-442.000-705.040 40928

 916.60

 24,384.83UTILITIESMID32627106-424.000-704.021 40929

 70.18UTILITIESMID32627220-590.000-704.021 40929

 24,455.01

 613.44EQUIPMENT MAINTENANCEMIRACLE RECREATION EQU99198101-414.000-707.003 40930

 613.44

 100.00CLEANING SERVICEMISSION UNIFORM SERVICE104633101-407.000-706.073 40931

 100.00
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 88.90COPY COUNT -  PWMO - CAL32615114-433.000-702.031 40932

 88.90COPY COUNT -  PWMO - CAL32615106-424.000-702.031 40932

 88.91COPY COUNT -  PWMO - CAL32615101-412.000-702.031 40932

 266.71

 1,492.00HEATING & AIR MAINTENANCNORQUIST88042101-407.000-702.032 40933

 1,492.00

 96.95VEHICLE MAINTENANCEO'REILLY AUTOMOTIVE, INC104477119-442.000-705.040 40934

 19.88VEHICLE MAINTENANCEO'REILLY AUTOMOTIVE, INC104477106-424.000-702.030 40934

 72.39VEHICLE MAINTENANCEO'REILLY AUTOMOTIVE, INC104477114-433.000-702.030 40934

 38.75VEHICLE MAINTENANCEO'REILLY AUTOMOTIVE, INC104477102-418.000-706.050 40934

 227.97

 3.23BUILDING MAINTENANCEOAKDALE ACE HARDWARE99296101-414.000-706.029 40935

 35.92BUILDING MAINTENANCEOAKDALE ACE HARDWARE99296101-414.000-706.029 40935

 39.15

 511.00SECURITY SERVICESONTEL SECURITY SERVICES, 101123118-441.000-703.066 40936

 511.00

 5.66UTILITIESPACIFIC GAS & ELECTRIC39021102-418.000-704.021 40937

 8.37UTILITIESPACIFIC GAS & ELECTRIC39021101-407.000-704.021 40937

 14.63UTILITIESPACIFIC GAS & ELECTRIC39021118-441.000-704.021 40937

 1,644.77UTILITIESPACIFIC GAS & ELECTRIC39021101-409.000-704.021 40937

 200.29UTILITIESPACIFIC GAS & ELECTRIC39021119-442.000-704.021 40937

 1,873.72

 26.33SHREDDING & STORAGE FEEPACIFIC STORAGE COMPAN102955101-403.000-703.025 40938

 26.33SHREDDING & STORAGE FEEPACIFIC STORAGE COMPAN102955101-405.000-703.025 40938

 37.33SHREDDING & STORAGE FEEPACIFIC STORAGE COMPAN102955101-408.000-703.025 40938

 26.34SHREDDING & STORAGE FEEPACIFIC STORAGE COMPAN102955101-412.000-703.025 40938

 116.33

 2,193.44EQUIPMENT MAINTENANCEPARKSON CORP.99281106-424.000-702.030 40939

 2,193.44

 18.22POLICEPETTY CASH45073101-409.000-703.024 40940
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 125.00POLICEPETTY CASH45073101-409.000-706.026 40940

 143.22

 10.50VEHICLE WASHESPRIME SHINE EXPRESS CAR W101175101-414.000-706.029 40941

 24.50VEHICLE WASHESPRIME SHINE EXPRESS CAR W101175101-413.000-702.030 40941

 14.00VEHICLE WASHESPRIME SHINE EXPRESS CAR W101175119-442.000-705.040 40941

 14.00VEHICLE WASHESPRIME SHINE EXPRESS CAR W101175114-433.000-702.030 40941

 63.00

 45.74STREET MAINTENANCESAFE T LITE46820102-418.000-703.062 40942

 180.57EQUIPMENT MAINTENANCESAFE T LITE46820114-433.000-702.030 40942

 226.31

 6.63BUILDING MAINTENANCESHERWIN-WILLIAMS CO.104745114-433.000-702.030 40943

 6.63

 428.00BUILDING MAINTENANCESTANISLAUS COUNTY102992118-441.000-706.029 40944

 428.00

 1,553.60DENTAL LIABILITYSTANISLAUS FOUNDATION1000039201-000.000-200.082 40945

 1,553.60

 95.13BUILDING MAINTENANCETRACTOR SUPPLY CREDIT P103435101-414.000-706.029 40946

 245.90BUILDING MAINTENANCETRACTOR SUPPLY CREDIT P103435106-424.000-706.029 40946

 341.03

 136.48OFFICE SUPPLIESWARDEN'S57250101-403.000-703.025 40947

 95.26OFFICE SUPPLIESWARDEN'S57250101-403.000-703.025 40947

 231.74

 576.63LANDSCAPE & LANDINGWILLDAN FINANCIAL SERVI33010220-590.000-702.032 40948

 235.86LANDSCAPE & LANDINGWILLDAN FINANCIAL SERVI33010177-590.000-702.032 40948

 186.64LANDSCAPE & LANDINGWILLDAN FINANCIAL SERVI33010178-590.000-702.032 40948

 281.17LANDSCAPE & LANDINGWILLDAN FINANCIAL SERVI33010175-590.000-702.032 40948

 224.17LANDSCAPE & LANDINGWILLDAN FINANCIAL SERVI33010179-590.000-702.032 40948

 181.19LANDSCAPE & LANDINGWILLDAN FINANCIAL SERVI33010171-590.000-702.032 40948

 173.38LANDSCAPE & LANDINGWILLDAN FINANCIAL SERVI33010172-590.000-702.032 40948

 507.09LOCAL IMPROVEMENTSWILLDAN FINANCIAL SERVI33010156-555.000-706.062 40948
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 466.26LOCAL IMPROVEMENTSWILLDAN FINANCIAL SERVI33010170-555.000-706.062 40948

 2,832.39

CHECK RUN TOTAL

 126,719.80
































































































	CC-LRA_Agenda_10-28-13
	AGENDA - REVISED
	1. PRESENTATIONS
	2. PUBLIC COMMENTS  (No Action Can Be Taken)
	3. CONSENT CALENDAR
	4. UNFINISHED BUSINESS  There are no items to consider.
	5. PUBLIC HEARINGS
	6. NEW BUSINESS
	7. COMMENTS (Information only – No action)
	8. CLOSED SESSION
	9. REPORT FROM CLOSED SESSION
	10. INFORMATIONAL ITEMS



	1.1 Staff Report_Recycle Day
	1.1 Proclamation

	1.2 Staff Report_Alliance Presentation
	3.A_CC-LRA
	3.B Staff Report
	3.B CC and LRA Minutes_10-14-13
	City of Riverbank
	Regular City Council and
	Local Redevelopment Authority Meeting

	2. PUBLIC COMMENTS (No Action Can Be Taken)
	3. CONSENT CALENDAR
	4. UNFINISHED BUSINESS  There are no items to consider.
	5. PUBLIC HEARINGS There are no items to consider.
	Item 6.4: Status of the Riverbank Industrial Park Economic Development Bank Loan Consideration of Repayment Options – It is recommended that the City Council receive a presentation regarding the $750,000 Riverbank Industrial Park Economic Development ...
	7. COMMENTS (Information only – No action)

	Item 8.4: CONFERENCE WITH REAL PROPERTY NEGOTIATORS
	Pursuant to Government Code Section 54956.8
	Property:  APN: 075-039-002
	Agency Negotiator: Jill Anderson, City Manager
	9. REPORT FROM CLOSED SESSION
	City Clerk / LRA Recorder    Mayor / Chair



	3.C Staff Report_Award slurry seal
	3.C Site Plan

	3.D Staff Report_Inter-Fund Loan
	3.D Resoluiton_Inter-Fund Loan
	3.D Attachment A_Inter-Fund Loan Term Sheet
	3.D Attachment B_Inter-Fund Loan Promissory Note


	5.1 Staff Report-Schneider Electric
	5.1 Resolution_Service Agreement
	5.1 Exhibit A Investment Grade Audit Agreement
	5.1 Exhibit B Schneider Electric Energy Services Contract 9 17 2013
	ENERGY SERVICES CONTRACT
	ARTICLE 1– TERM
	Article 2– Contract Sum and Payments
	ARTICLE 3 – SCOPE OF WORK
	(a) As soon as possible after the Effective Date, ESCO will proceed with the preparation of any necessary designs, drawings, and specifications related to the Scope of Work.
	(b) ESCO shall order the equipment identified in the Scope of Work, and any other necessary materials and supplies in order to meet the Project Schedule.
	(c) Customer shall designate a single-point representative with whom ESCO shall consult on a reasonable, regular basis and who is authorized to act on Customer’s behalf with respect to the Project design. Customer’s representative shall render decisio...
	(d) Within ten (10) business days of ESCO’s request, Customer shall:
	(i) furnish all surveys or other information in Customer’s possession that describe the physical characteristics, legal limitations, and utility locations in and around the Project location; and
	(ii) supply ESCO with all relevant information in Customer’s possession, including any as-built drawings and photographs, of prior construction undertaken in the general area where the Work will be performed pursuant to the Scope of Work; and
	(iii) obtain or seek to obtain all easements, zoning variances, planning approvals, including any resolution of any environmental impact issues, and any other legal authorization regarding utilization of the Project location site essential to the exec...

	(e) In the event that any information is disclosed under this Section that constitutes a Change to the Work or is a Material Changed Condition, ESCO will provide notice to Customer within ten (10) calendar days after receipt of this information, and t...
	(f) If during the design phase Customer requests changes or modifications to the Work identified in the Scope of Work or there are Material Changed Conditions, Customer shall be responsible for payment of the reasonable extra costs caused by such modi...

	3.4 Work During Construction Phase.  Upon securing ApplicablePermits,ESCO will commence the construction of the Project in accordance with the Scope of Work.  The construction will be performed by ESCO or one or more licensed Subcontractors qualified ...
	(a) ESCO’s Responsibilities During Construction Phase.
	(i) As an independent contractor to Customer, ESCO will be responsible for providing, or causing to be provided by ESCO’s Subcontractor(s), all labor, materials, equipment, tools, transportation, and other facilities and services necessary for the pro...
	(ii) ESCO will make commercially reasonable efforts to coordinate construction activities and perform the Work to minimize disruption to Customer’s operations at the Project location.  ESCO will provide at least thirty (30) calendar days written notic...
	(iii) ESCO will be responsible for initiating and maintaining safety precautions and programs in connection with its construction of the Project.  ESCO will take reasonable precautions for the safety of, and shall provide reasonable protection to prev...
	(iv) ESCO will obtain required building permits for Project construction. Customer will cooperate with ESCO in securing such permits.
	(v) At the Project location, ESCO will maintain in good order copies of: (a)  the Scope of Work;(b) any Change Orders;(c) this Contract and any amendments (with all attachments);(d) one record copy of all drawings, specifications, product data, sample...
	(vi) ESCO shall provide notice to Customer of any scheduled test(s) of installed equipment, and Customer or its designees shall have the right to be present at any or all such tests conducted by ESCO, any Subcontractor, or manufacturers of the equipme...
	(vii) The following duties shall be performed by ESCO:
	A. Organize and conduct a pre-construction meeting with the Customer and each Subcontractor.
	B. Organize and conduct regularly scheduled progress meetings throughout the installation period.
	C. Schedule and manage all Subcontractors and related work.
	D. Provide the Customer a single point of contact and responsibility for all Work related to the Project.
	E. Investigate and resolve design, construction, and field issues as they arise during the Project.
	F. Coordinate on-site Work, and schedule accordingly with Customer.
	G. Perform progress inspections throughout the installation period.  Provide the Customer with results of findings.
	H. Identify any existing Customer equipment that is found during implementation of the Work not to be functioning properly, and notify in writing to Customer.
	I. Provide regular status reports to the Customer.
	J. When appropriate, initiate a thorough inspection of the Work with the Customer and Subcontractor to determine Substantial Completion.
	K. Check, test, and start-up each item of equipment.
	L. Perform a point-by-point hardware commissioning of the ESCO installed EMS.  Identify any EMS items that are not functioning properly, and include on the punch list.
	M. Identify any existing Customer equipment that is found during EMS commissioning not to be functioning properly, and notify Customer of such in writing.
	N. Perform a complete software/programming commissioning of the EMS.  Identify any EMS items that are not programmed per specification, and include on ESCO’s punch list.
	O. With the Customer and Subcontractor, perform final inspection of the Work.
	P. Review Subcontractor invoices and authorize payment as appropriate.
	Q. Obtain or prepare final as-built documentation for the Project, and deliver to Customer.  Documentation shall include O&M manuals as appropriate, warranty information, and as-built drawings and related information.


	(b) Customer’s Responsibilities During Construction Phase.
	(i) Customer shall designate a representative authorized to act on Customer’s behalf with respect to Project construction or equipment installation. Customer may from time to time change the designated representative and shall provide electronic or wr...
	(ii) Customer shall provide a temporary staging area for ESCO, or its Subcontractors, to use during the construction phase to store and assemble equipment for completion of the Work, if needed.  Customer will provide sufficient space at the Facilities...
	(iii) Customer will provide ESCO and its Subcontractors with reasonable access to the Facilities to perform the Work, including without limitation, access to perform Work on Saturdays, Sundays, legal holidays, and non-regular working hours upon advanc...
	Article 4 – Changes in the Work
	4.4 Change Orders Requiring Additional Time / Excusable Delays. If during construction Customer requests changes or modifications to the Work identified in the Scope of Work or there are Material Changed Conditions, the Parties agree that a reasonable...
	4.5 Material Changed Conditions/ Conditions Beyond ESCO’s Control.  ESCO will provide written notice to Customer of any Material Changed Condition, within ten (10) Business Days of ESCO’s first discovery of such Material Changed Condition.  In the eve...

	4.6 Minor Changes to Scope of Work.  ESCO shall have authority to make minor changes that do not change the total Contract Sum and are consistent with the intent of the Scope of Work, as amended by Change Order, without prior notice to Customer.  ESCO...
	Article 5 – GENERAL CUSTOMER OBLIGATIONS
	Article 6 – GENERAL ESCO OBLIGATIONs


	ARTICLE 7 -EVENTS OF DEFAULT
	7.1 Events of Default by Customer.  Each of the following events or conditions shall constitute an Event of Default by Customer:
	(a) any failure by Customer to perform or comply with this Contract, including breach of any covenant contained herein, and such failure continues for thirty (30) calendar days after notice to Customer demanding that such failure to perform be cured; ...
	(b) any representation or warranty furnished by Customer in this Contract which was knowingly false or misleading in any material respect when made; or
	(c) any failure by Customer to pay any amount to ESCO which is not paid within ten (10) business days after written notice from ESCO that the amount is past due.

	7.2 Events of Default by ESCO.  Each of the following events or conditions shall constitute an Event of Default by ESCO:
	(b)any representation or warranty furnished by ESCO in this Contract which was false or misleading in any material respect when made.

	7.3 Remedies upon Default by Customer.  If an Event of Default by Customer occurs, ESCO will be entitled to obtain any available legal or equitable remedies through arbitration proceedings instituted pursuant to Section 11.1including, without limitati...
	7.4 Remedies Upon Default by ESCO.  If an Event of Default by ESCO occurs, Customer shall be entitled to obtain any available legal or equitable remedies through arbitration proceedings instituted pursuant to Section 10.1 including, without limitation...

	ARTICLE 8 - SUBCONTRACTORS
	8.2  Subcontractors Bound by Contract Terms.  If requested in writing by Customer, ESCO shall furnish in writing to Customer the names of the Subcontractors to whom ESCO plans to award Work. Contracts between ESCO and Subcontractors shall (a) require ...
	8.4 Responsibility.  ESCO shall, at all times, be responsible for the negligent acts, errors or omissions of its Subcontractors and agents.  Nothing in this Contract shall constitute any contractual relationship between any others and the Customer or ...
	8.5 Prevailing Wages.  All employees of ESCO and ESCO’s Subcontractors performing Work for this Project shall be paid the per diem prevailing wages for the employee’s job classification in the locality in which the Work is performed, in accordance wit...

	ARTICLE 9 - OWNERSHIP AND LICENSE OF CERTAIN PROPERTY AND EXISTING EQUIPMENT
	9.1 Ownership of Certain Proprietary Property Rights.Except as expressly provided herein, Customer shall not, by virtue of this Contract, acquire any rights or interest in any formulas, patterns, devices, software, inventions or processes, copyrights,...
	Solely in connection with the Facilities, ESCO grants to Customer a limited, perpetual, royalty-free, non-transferrable license for any ESCO intellectual property rights necessary for Customer to operate, maintain, and repair any modifications or addi...
	All data, reports, proposals, plans, specifications, flow sheets, drawings, and other products of the Work furnished directly or indirectly, in writing or otherwise, to Customer by ESCO under this Contract shall remain the joint property of ESCO and C...

	9.2  Ownership of any Existing Equipment. Ownership of any equipment and materials presently existing at the Facilities at the time of execution of this Contract shall remain the property of the Customer even if it is replaced or its operation made un...
	Article 10 – Dispute resolution


	ARTICLE 11 - PROJECT COMPLETION
	11.1 Substantial Completion / Reduction of Retainage.  At the time the Work is substantially complete in conformance with the Scope of Work and this Contract, ESCO will supply to Customer a written Certificate of Substantial Compliance. Customer shall...
	11.2 Final Completion.  When ESCO considers the Work to be fully complete in accordance with the Scope of Work, ESCO will notify the Customer that the Work is fully complete and ready for final inspection. The Customer shall inspect the Work to verify...

	12.1  Warranty.  ESCO warrants to Customer that material and equipment furnished under this Contract will be of good quality and new, unless otherwise specifically required or permitted by this Contractfor a period of one (1) year from the date of Fi...
	Article 13 – Protection of Persons and Property

	ARTICLE 14 -INDEMNIFICATION / INSURANCE / BONDS
	14.2 ESCO Insurance.  ESCO shall maintain adequate levels and types of insurance coverage appropriate to its business and profession and as may be required by Applicable Laws and the Contract Documents. Such insurance shall be in companies authorized ...
	Article 15 – Termination of the Contract

	15.1 Termination for Cause.  If there is an Event of Default by either Party under this Contract, pursuant to Sections 7.1 or 7.2 unless such Event of Default has been cured within the applicable time periods for a cure set forth in Sections 7.1 or 7....
	15.2 Termination for Convenience.  Both ESCO and Customer have the right to terminate this Contract upon mutual written agreement by both Parties hereto.  If this Contract is so terminated by mutual agreement, ESCO shall be entitled to payment for all...
	ARTICLE 16 – OTHER CONDITIONS AND PROVISIONS
	16.1  DOE Guidelines; Energy Policy Act.  As authorized by section 1605(b) of the Energy Policy Act of 1992 (42 U.S.C. §13385(B)) the U.S. Department of Energy has issued, and may issue in the future, guidelines for the voluntary reporting of Greenhou...
	16.2  American Recovery and Reinvestment Act.  In the event Customer is using American Recovery and Reinvestment Act (“ARRA”) funding, in whole or in part, to pay for the Scope of Work set forth in this Contract, Customer acknowledges and agrees that ...
	16.3 Conditions Beyond the Control of the Parties.  In the event that any Party is delayed in, or prevented from, performing or carrying out its obligations under this Contract by reason of any event of Force Majeure, such circumstance shall not const...


	16.4 Consents; Cooperation.  Whenever a Party’s consent, approval, satisfaction, or determination shall be required or permitted under this Contract, and this Contract does not expressly state that the Party may act in its sole discretion, such consen...
	(a) it has all requisite power and authority to enter into this Contract, to perform its obligations hereunder and to consummate the transactions contemplated hereby; and
	(b) the execution, delivery, and performance of this Contract have been duly authorized by its governing body, or are in accordance with its organizational documents, and this Contract has been duly executed and delivered for it by the signatories so ...
	(c) the execution, delivery, and performance of this Contract will not breach or violate, or constitute a default under, its organizational documents or any contract, lease or instrument to which it is a party or by which it or its properties may be b...
	(d) it has not received any notice, nor to the best of its knowledge is there pending or threatened any notice, of any violation of any Applicable Laws, ordinances, regulations, rules, decrees, awards, permits or orders which would materially and adve...

	16.11 Assignment.
	(a) Except as provided in this Section 16.11, this Contract may not be assigned by either Party in whole or in part without the prior written consent of the other Party, which consent may not be unreasonably withheld or delayed.  This Contract will be...
	(b) ESCO may assign this Contract and all related contracts without the consent of Customer (a) to an Affiliate; (b) to an entity that is controlled by, controls, or is under common control with ESCO; or (iii) pursuant to a merger, consolidation, tran...

	16.12 Notice.  Any notice or communication required hereunder between Customer and ESCO must be in writing, and may be given either personally, by facsimile (with original forwarded by regular U.S. Mail), by registered or certified mail (return receip...
	16.13 Construction of Contract.  This Contract is the result of arms-length negotiations between two sophisticated parties and ambiguities or uncertainties in it shall not be construed for or against either Party, but shall be construed in a manner th...
	16.16 Applicable Law. This Contract and the construction and enforceability thereof shall be interpreted under the laws of the State of California.  The Parties consent to personal jurisdiction and venue of the State and Federal Courts within the City...
	16.17 Headings and Captions. Headings, captions, and subtitles used throughout this Contract are for the purpose of convenience only, and no heading or subtitle shall modify or be used to interpret the text of any section.
	16.18 Counterparts; Integration.This Contract may be executed in counterparts (and by different parties hereto in different counterparts), each of which shall constitute an original, but all of which when taken together shall constitute a single contr...
	EXHIBIT A: Definitions
	EXHIBIT C:  Scope of Work
	ECM 1.1: WWTP Upgrades to Fine Bubble Diffusion
	Assumptions

	EXHIBIT D:  Performance guarantee
	2. Guaranteed Savings Reconciliation.Customer, if required, will send ESCO all necessary utility or energy data as set forth in Exhibit D herein. Within sixty (60) days of receipt of such information for the previous Guarantee Year, ESCO will determin...

	EXHIBIT E:  Project schedule
	A. Term.  This PASS Agreement shall commence at the Savings Guarantee Commencement Date and continue for one (1) year(the “Initial Term”) and shall automatically renew for additional one (1) year periods thereafter. After the Initial Term, Customer ma...
	C. Access.  Services provided under this PASS Agreement will be performed during the working hours of6:30 a.m. to 2:30 p.m., local time, Monday through Friday (excluding ESCO holidays) unless specifically stated otherwise in the PASS Agreement. Howeve...
	D. Relationship.  Customer and ESCO are independent contracting parties. Nothing in this PASS Agreement shall be construed to make either party or any of its employees, the partner, joint venturer, agent, or legal representative of the other for any p...
	E. Insurance.  ESCO shall maintain adequate levels and types of insurance coverage appropriate to its business and profession and as may be required by applicable law and the Contract Documents, including the requirements set forth in Section 14.2 of ...
	G. Excusable Delay.  Delays in performance, by either party, shall not be deemed a default if such delays are due to Excusable Delays or Force Majeure events, as defined in the Contract Documents.  An extension of time for such cause shall be in effec...
	H. Successors.  Neither this PASS Agreement nor any rights arising hereunder may be assigned, pledged, transferred or hypothecated by ESCO without the consent of Customer. No Work performed pursuant to this PASS Agreement may be subcontracted in whole...
	I. Entire Agreement.  This PASS Agreement sets forth the entire understanding between the parties and supersedes all prior oral or written understandings relating to the subject matter herein. This PASS Agreement may not be altered or modified in any ...
	J. Severability.  If any provision of this PASS Agreement shall be held to be invalid, illegal, or unenforceable, the validity, legality and enforceability of the remaining provisions shall not be affected or impaired thereby.
	K. Governing Law.  This PASS Agreement will be governed, interpreted and construed by, under and in accordance with the laws, statutes and decisions of the State of California, without regard to its choice of law provisions. Venue shall be in the fede...

	EXHIBIT I:  Customer Responsibilities For performance guarantee
	1. Addition of New Energy User.
	2. Addition to Existing Facility.
	3. Renovation / Modification to Existing Facilityor Utility Service.
	4. Demolition / Abandonment of Existing Facilityor Utility Service.
	5. Re-commissioning of Out of ServiceBuilding.
	6. Change in Occupancy.
	7. Change in Schedule.
	8. Change in Set-points.
	9. Change in Operational Calendar.
	10. Change in Plug Load.
	11. Customer Initiated ECMs.
	12. Additional Requirements.
	(a) Missing Bills.  Customer is required to provide ESCO with utility bills for meters defined in Schedule D within ten (10) days of receipt of each bill or provide ESCO direct access to retrieve the utility bills electronically. If utility bills are ...
	F. Assumed Savings Procedure Adjustment.

	EXHIBIT J:  Measurement & Verification Plan
	D. Measurement & Verification Details
	i. Overview of M&V Plan, and Savings CalculationThe method of determining energy savings described in this section uses “Option C – Whole Facility (Main Meter Measurement)” as described in the International Performance Measurement and Verification ...
	ii. Guaranteed MetersThe following meters will be used to measure actual energy consumption for both the base year and guarantee periods.

	E. Energy Savings Calculations
	i. Overview of Savings MethodologyEnergy savings will be measured by comparing the normalized Performance Period annual energy consumption and demand to the normalized annual energy consumption and demand for the same meter in the base year period by ...
	ii Equations and Analysis of Energy SavingsSavings are calculated as the difference in energy usage from the baseline after normalizing and the Performance Period after normalizing. This is shown in Equation 1 below:

	F. Key Parameters Measurement Strategy
	i. Pre-Implementation Measurements and DocumentationCustomer will provide ESCO with monthly utility bills and all delivery invoices for the accounts included in Paragraph A for a minimum of twenty-four (24) months of historical utility data that is to...
	ii. Performance Period Measurements and DocumentationThroughout the Performance Period, Customer will provide ESCO with the monthly utility bills and all delivery invoices for the accounts included in Paragraph A within the timelines specified in Sche...

	G. Parameter Estimates
	H. Cost Savings Calculations


	Exhibit K: Performance Assurance Support Services
	ii. Support ServicesSchneider Electric’s remote monitoring capabilities allow the PASS team to troubleshoot the City of Riverbank’s systems and identify difficulties before they occur. The City’s assigned PASS representative will be the City’s prim...
	iii. Measurement and VerificationThe success of a performance contract is measured both in customer satisfaction and the strength of the guarantee. A primary function of PASS is to measure and verify utility savings resulting from the project. Shou...
	iv. ReportingThe City of Riverbank will receive a report from PASS detailing the Plant’s energy performance, including energy consumption and savings, potential additional savings, and possible issues.
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